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1 May 1897

Temple Smith vs Southern Railway Company

Virginia, Prince William County, to-wit:


To F. C. Rorabaugh, constable of said county: You are hereby commanded to summons the Southern Railway Company to appear at Manassas, in said County on the 14 day of May, 1897 at 2 P.M. before me or some other justice of said county as may then be there to try this warrant to answer the claim of W. Temple Smith to damages, to –wit for the sum of fifty dollars due for injury done to property for this to wit, that said Southern Railway Company by its agents on the 4 day of February 1897 did negligently kill one cow of the value of fifty dollars, the property of the said W. Temple Smith; and then and there make return of this warrant.




Given under my hand this the 1 day of May 1897









W. M. Rice  J.P.

Executed on the 1st day of May 1897 by delivering a copy of the within process to L. B. Thomas, agent of the Southern Railway Company in Prince William County wherein the said L. B. Thomas place of business is.







F. C. Rorabaugh, constable

The Commonwealth of Virginia: To the Sheriff of the County of Prince William, greetings: We command you to summon Robert Rector & Frank Davis to personally appear before the Judge of our County Court of Prince William County, at the court-house on the 1st day of June term next, to testify and the truth to say on behalf of Defendant in a certain matter of controversy in our said Court, before our said Judge, depending and undetermined between Smith plaintiff and Southern Railroad Company plaintiff. And this they shall in nowise omit, under the penalty of $100. And have then there this Writ. Witness Edwin Nelson, Clerk of our said Court, at the Court House of the said County this 1st day of June 1897, and in the 121 year of the Commonwealth.






E. Nelson, Clerk

Commonwealth of Virginia

Prince William County to Wit:

8 May 1897


To subject in controversy upon this warrant exceeding the amount of 420.00 I do upon the application of defendant before trial remove the case to the County Court of the County aforesaid.









W. M. Rice  J. P.









Prince William County

The Commonwealth of Virginia: To the Sheriff of the County of Prince William, greetings: We command you to summon Ben Merchant & Dr. Stoddard to personally appear before the Judge of our County Court of Prince William County, at the court-house on the 7th day of June term next, to testify and the truth to say on behalf of Defendant in a certain matter of controversy in our said Court, before our said Judge, depending and undetermined between Smith plaintiff and Southern Railroad Company defendant. And this they shall in nowise omit, under the penalty of $100. And have then there this Writ. Witness Edwin Nelson, Clerk of our said Court, at the Court House of the said County this 7th  day of June 1897, and in the 121 year of the Commonwealth.




J. E. Herrell,  D. Clerk

1 January 1900

Franz Peters & Geo. A. Hulfish  vs Southern Railway Company

Rent of Haymarket Depot

NOTE:  Southern Railway Company to Peters & Hulfish

To Rent for Haymarket Depot from August 1, 1898 to December 31, 1899 

17 Months @ 8.33 1/3 

$141.67

The Commonwealth of Virginia: To the Sheriff of the County of Prince William, greetings: We command you to summon Southern Railway Company to appear at the Clerk’s office of our Circuit Court of the county of Prince William at the court-house thereof, at the Rules to be holden for said court, on the 3rd  Monday in April next to answer Franz Peters & George A. Hulfish of a plea of trespass on the case in Assumpsit. Damage $200.00 Dollars. And have then there this writ. Witness Edwin Nelson, Clerk of our said court, at the court-house, the 21st  day of April 1901, and in the 125 year of the Commonwealth.








E. Nelson, clerk

Executed the within summons February 12, 1903 upon the Southern Railway Company by delivering to J. F. Coleman, agent of the said Southern Railway Company, at his place of business at Manassas, Va. a copy hereof – then being no President, Vice President, and Treasurer, Auditor or Director of the said Southern Railway Company to whom I could deliver the summon  an inhabitant of my County.








J. P. Leachman








Sheriff of Prince William County

Declaration in Assumpsit

In the Circuit Court for the County of Prince William County, Franz Peters and George A. Hulfish plaintiff complain of Southern Railway Company a corporation who has been summoned, & etc. of a plea of trespass on the case in assumpsit, for this, that heretofore, to wit: on the first day of January 1900 at the county of Prince William, the Defendant was indebted to, the Plaintiffs in 4141.67 for the rent and occupation of Haymarket Depot Building of the plaintiffs from the first day of August 1898 to January 1, 1900 at the amount of $8.33 1/3 per month. 

And in $141.67 for the price and value of other goods bargained and sold by the Plaintiffs to the Defendant at its request.


 And in $141.67 for the price and value of work then and there done by the Plaintiffs to the Defendant at its request.


And in $141.67 for materials furnished then and there by the Plaintiffs to the Defendant at its request.


And in $141.67 for money then and there lent  by the Plaintiffs to the Defendant at its request.


And in $141.67 for money then and there received by the Defendant to the use of the Plaintiffs 

And in $141.67 for money found to be due from the Defendant to the Plaintiff on an account then and there stated between them.

And the defendant afterwards, to wit: on the day and year aforesaid, in consideration of the premise respectively, then and there promised to pay the said several sums of money respectively, to the Plaintiffs on request.

Nevertheless the said defendant, not regarding its said several promises and undertakings, hath not as yet paid to the said plaintiffs the said several sums of money, or any or either of them, or any part thereof, although often requested so to do; but to pay the same hath hitherto wholly neglected and refused, and still doth neglect and refuse to the damage of the said plaintiff of $200 dollars. And therefore he brings his suite.








John M. Johnson  p.q.

(Judgment for 94.10 with interest from May 12, 1902 without costs)

10 August 1900

T. S. Meredith vs Southern Railway Company

Circuit Court of Prince William County, Virginia


To 1st September Rules, 1901. T. S. Meredith, plaintiff, complains of the Southern Railway Company, a corporation incorporated under the laws of the State of Virginia, defendant, who has been duly summoned to answer in this case, of a plea of trespass on the case, for this, to wit, that the defendant, before and on a day heretofore, to wit, the 10th day of August, 1900, owned, possessed, used and operated a line of railroad through a portion of said county, yet the said defendant disregarding the statute in such case made and provided, failed and neglected on the said day, and had failed and neglected prior thereto, to construct across its road bed and keep in good repair a sufficient cattle guard with which its fences should be connected, by reason of which failure as aforesaid and for want of such sufficient cattle guard constructed and kept in good repair as required by statute as aforesaid a cow belonging to the said plaintiff on or about the said day strayed and went upon the said road bed at a certain place along the line of said railroad in said county, to wit, near Gainesville, where said sufficient cattle guard ought to have been constructed and kept in good repair but where said defendant company had failed to construct and keep in good repair a sufficient cattle guard as required by said statute, the said place being on one side of a public crossing and  not being at any private crossing of said road bed where the said statute relieves the defendant company of its duty of constructing and keeping in good repair said sufficient cattle guard with the consent of the owner of said private crossing; and the said cow being so then and there on the said road bed and tracks of the defendant company was then and there ran upon and struck by a certain steam engine and cars of the defendant company then and there being drawn and propelled over and upon the said railroad, and thereby the said cow, of the value of one hundred and twenty-five dollars ($125.00), so ran upon and struck as aforesaid, was bruised, , wounded and mortally hurt so that the said cow had to be killed, and by reason of the bruising, wounding and mortally hurting of the said cow by the engine and cars of the defendant company as aforesaid the said cow was wholly lost to the plaintiff, and plaintiff suffered great injury and loss, to wit, to the extent of $125.00 by being so deprived of the use of the said cow so bruised, wounded and mortally hurt and wholly lost to the said plaintiff as aforesaid; and the said defendant company hath hitherto refused and still doth refuse to compensate the said plaintiff for the loss of the cow as aforesaid. Whereby the said plaintiff hath suffered great loss and damage, to wit, to the amount of $125.00. And therefore he brings his suite.








J. S. Meredith








By Cox & Meredith p.q.

(We the Jury find for the Plaintiff and Assess the damage at $450,00)


R. H. Davis
17 April 1901

L. A. Marsteller vs Southern Railway Company

Trespass on Case


The Commonwealth of Virginia: To the Sheriff of the County of Prince William, greetings: We command you to summon Southern Railway Company to appear at the Clerk’s office of our Circuit Court of the county of Prince William at the court-house thereof, at the Rules to be holden for said court, on the First Monday in May next to answer L. A. Marsteller of a plea of trespass on the case. Damage Five Hundred Dollars. And have then there this writ. Witness Edwin Nelson, Clerk of our said court, at the court-house, the 17th day of April 1901, and in the 125 year of the Commonwealth.








E. Nelson

Neither the President, Cashier, Treasurer, General Superintendent or any of the Directors of Southern Railway Company being residents of my County on whom there might be service of the within process I executed the same by delivering a true copy thereof to C. W. Embrey, Agent, of said Southern Railway Company at his usual place of business in the Town of Manassas, in Prince William County Virginia on the 25 day of April 1901.



F. C. Rorabaugh, Deputy for







J. P. Leachman, Sheriff for Prince William County
14 May 1901

J. R. Wolverton vs Southern Railway Company

Witness Ticket

SOUTHERN RAILWAY COMPANY

ALABAMA GREAT SOUTHERN RAILROAD COMPANY

1. Certificate of Court Attendance of Employee

In the Circuit Court of Prince William County

J. R. Wolverton, Plaintiff

21August 1901

Norman Bettis vs Southern Railway Company

Circuit Court of Prince William County


Norman Bettis, by J. L. Bettis, who is admitted by the court here  to prosecute for the said Norman Bettis (who is an infant under the age  of 21 years) as his father and the next friend of the said Norman bettis, plaintiff, complains of the Southern Railway Company, a corporation incorporated under the laws of the State of Virginia, who has been duly summoned to answer in this case, defendant, of a plea or trespass on the case, for this, to wit, that the defendant before and on a day heretofore, to wit, on or about the 21st day of August,  1901, owned, possessed, used and operated a line of railroad through a portion of said county, and was also in care, control, management, operation and maintenance of certain steam engines, coaches and cars which were used and operated by said defendant over and upon said railroad as a common carrier of passenger for hire, through its agents, servants and employees, through a portion of said county as aforesaid.


And the said plaintiff further says that on or about the said day he purchased a passage ticket from the defendant’s agent at Nokesville, in said county, paying therefor the amount of money demanded by said agent, said ticket, purchased as aforesaid, entitling said plaintiff to a passage in said defendant’s coaches and cars from Nokesville to Culpeper and return, said Nokesville and Culpeper both being on the defendant’s line of railroad. And the said plaintiff further says that on the day and year aforesaid he took passage on the defendant’s coaches and cars to return from Culpeper to Nokesville, and delivered to the conductor in charge of said coaches and cars, said conductor being an agent and employee of said defendant, said ticket, and by reason of which purchase and delivery of said ticket as aforesaid the plaintiff had a right to be in said defendant’s coaches and cars and became lawfully entitled to a safe passage from Culpeper to Nokesville and to lawful treatment at the hands of the said defendant, its agents and employees, while the said plaintiff was in the defendant’s coaches and cars and upon the defendant’s property.


Nevertheless, the said plaintiff says that when the said defendant’s coaches and cars had reached said Nokesville on the day and year aforesaid, and while the said plaintiff was in and upon the said coaches and cars and under the care and protection of the said defendant, its agents and employees, to wit, upon the step of one of the said coaches, and while the said coaches and cars were in motion, the conductor, agent and employee of the said company, did, while acting as agent and employee of said defendant, wrongfully, violently and with great force assault the said plaintiff and did then and there push and hurl the said plaintiff from the said coach while the said coach was in motion, and did precipitate the said plaintiff violently and with great force to the ground, whereby the said plaintiff was severely and grievously injured and wounded, and was forced to expend a large sum of money, to wit, ($blank), in being treated and healed of said injuries and wounds, and the said plaintiff did suffer other and grievous injuries to his person and feelings by reason of the wrongful assaulting, pushing and hurling by the defendant’s agent and employee as aforesaid, to the great damage of the said plaintiff and against the peace of the Commonwealth. Wherefore the said plaintiff says that he is injured and hath suffered damage to the amount of $450.00 and therefore he brings his suit.




Cox & Meredith  p.q.

The Court instructs the jury that if they believe from the evidence that the plaintiff had purchased from an authorized agent of the defendant company a passage ticket and had delivered the said ticket to the conductor of the defendant company’s train, the plaintiff was entitled to a safe passage on the defendant company’s train and to respectful treatment by the defendant company’s conductor and agents; and if they believe from the evidence that the defendant company’s conductor intentionally pushed or threw the plaintiff from the train while it was in motion or at a standstill, while the conductor was acting as agent of the said company, whereby the said plaintiff was in any degree injured, they will

The Court instructs the Jury that even if the plaintiff was under the influence of liquor, or was using loud, boisterous, or profane language at the time he was pushed or thrown from the company’s train by the said conductor, such condition or conduct on the part of the plaintiff was no justification of the act of the company’s conductor in so pushing or throwing the plaintiff from the said train; and if they believe from the evidence that the said conductor did so intentionally throw or push the plaintiff from the said train they will find for the plaintiff.

The Court instructs the Jury that punitive or exemplary damages means damages given not only to recompense the sufferer but to punish the offender and thereby to deter others from like offending, and that if they believe from the evidence that the plaintiff was maliciously or wantonly injured, with circumstances of contumely or indignity, they are not limited to compensatory damages, but may give such exemplary damages as, in their opinion, are called for by the circumstances of the case.
14 September 1901

James Carr vs Southern Railway Company

Attachment

The Commonwealth of Virginia

Prince William County , to wit:

To J. P. Leachman, Sheriff of said County.


You are Hereby Commanded to Summon The Southern R. R. Company a corporation doing business in your county if to be found in your County, to appear at Manassas in said County, on the 28th day of September 1901 at 2 o’clock P.M., before me or such other Justice of said County as may then be there to try this warrant, to answer the claim of James Carr, on a claim for debt due by Damages for One Colt Killed to wit: for the sum of $35 with interest thereon from 13th day of September 1901; and then and there make return of this warrant.

Given Under My Hand This 14 day of September 1901








W. M. Rice  J. P.

Executed – September 14th 1901 by delivering to C. W. Embrey agent of the Southern Railway Company of Manassas, Virginia at his usual place of business a copy of this warrant there being no president, treasurer, general manager of the Southern Railway Company inhabitant of my county, to whom I could deliver this warrant.







J. P. Leachman







Sheriff, Prince William County 

I James M. Moore, Agent for the Southern Railway Company do solemnly swear that to the warrant of James Carr against the said Company returnable on the 28th day of September 1901 at Manassas in Prince William County, Virginia, before W. M. Rice a Justice of the Peace of said County that the said Company has a substantial defense thereto, and that the amount in controversy therein exceeding the sum of Twenty dollars, to pray that the said cause to removal to the County Court of the said County.








James M. Moore








Agent for the Southern Railway Co.

Virginia, Prince William County, To-Wit;


Sworn to by the above James M. Moore, before me in my said County this 4th day of September 1901






J. Jenkyn Davies

Clerk in Charge for Circuit Court, Pr. Wm. Co.

Note- 1901 The Southern Railroad Company To James Carr  DR

Sept 14
 To amount of damage for one colt killed on the grounds of the said Southern R. R. Co. in the County of Prince William.

Commonwealth of Virginia, 

On the 28th day of September 1901, Prince William County to Wit:


The proper affidavit having been made and the subject in controversy upon this warrant exceeding the amount of twenty dollars ($20) I do upon the application of the defendant before trial remove the case to the County Court of Prince William County.








W. M. Rice  J.P.

15 November1901

C. F. Colbert, administratrix of John P. Colbert, deceased

vs  Southern Railway Company

Circuit Court of Prince William County
Prince William County Court

January 7th 1902


On motion of C. F. Colbert who made oath and together with William A. Clark Jr. her surety who justified as to his sufficiency entered into and acknowledged a bond in the penalty of $150.00 conditioned according to law. Certificate is granted the said C. F. Colbert for obtaining letters of administration upon the estate of John P. Colbert, deceased, in due form.


A Copy teste









E. Nelson, clerk

The Commonwealth of Virginia – Summon


To the Sheriff of the County of Prince William, Greetings: We command you to summon Southern Railway Company a Corporation existing under the laws of the State of Virginia to appear at the Clerk’s office of our Circuit Court of the county of Prince William, at the courthouse thereof, at the Rules to be holden for said court, on the 3rd Monday in August next to answer C. F. Colbert, administratrix of John P. Colbert, deceased of a plea of trespass on the case. Damage $1000.00 Dollars. And have then there this writ. Witness, Edwin Nelson, Clerk of our said court, at the courthouse, the 9th day of August 1902, and in the 127th year of the Commonwealth.







E. Nelson, Clerk

To 2nd Rules in August 1902 – C. F. Colbert, Administratrix of John P. Colbert, deceased, plaintiff complains of the Southern Railway Company, a corporation existing under the laws of the State of Virginia, defendant, which has been duly summoned to answer a plea of trespass on the case.


For this to-wit: that before and at the time of committing the grievance hereinafter mentioned the said defendant was engaged in operating a railway through a part of the said county of Prince William; that, being so engaged it was the said defendants duty to exercise care and prudence in the running and management of the trains on said railway; that heretofore to-wit: on the 15th day of November 1901 the said plaintiff’s intestate, John P. Colbert, was crossing said railway in said county on his lawful and proper business at one of the known and public crossings of said railway to-wit: at the crossing in the town of Manassas in said county where the highway called “Fairview Avenue” crosses said railway; and that whilst the said John P. Colbert was so crossing said railway the said defendant did so carelessly, negligently and with great force and violence run and drive one of its trains, then being a said railway, upon and against the said John P. Colbert, and with the said train did so greatly wound him that he of the said wounds so received died a short time thereafter, to-wit: on the day and year last aforesaid and his death was caused by the wrongful act, neglect and default of the said defendant.


And therefore the plaintiff avers that she is entitled to require of the defendant damages to the extent of One Thousand ($1,000.00) Dollars and accordingly brings her suite.








Moore & Keith & Thos Lion

Prince William County, to-wit:


Personally appeared before me the undersigned notary public for the county aforesaid, John R. Tillett, who made oath in due form of law that he, the said affiant, was and had been for a number of years well acquainted with John P. Colbert, deceased, that the said deceased at the time he departed this life had but three heirs at law, viz: his brother, William Colbert and his sister Kate Spittle and his widow, C. F. Colbert. Said affiant further states that George Colbert, deceased, a brother of said John P. Colbert, departed this life without issue.






Given under my hand this 18th day of August 1902







J. Moser  N.P.

Prince William County, to-wit:

Manassas, Va. January 19th 1902


Whereas on or about the 18th day of November 1901, John P. Colbert, deceased, was struck by one of the trains of the Southern Railway Company, in the town of Manassas, Prince William County and State of Virginia, the effect of which caused the death of the said John P. Colbert, deceased, and whereas C. F. Colbert, widow of the said John P. Colbert, deceased, contemplates taking action against the said Southern Railway Company for the purpose of recovering damages for the loss of her late husband; and whereas William Colbert and Mrs. Kate Spittle, of #331 Patrick Street, Alexandria, Virginia, Brother and Sister of the said John P. Colbert; Now this is to certify that if the said C. F. Colbert, widow aforesaid, shall recover of the said Southern Railway Company any sum by reason of the death of her late husband, that we the said William Colbert and Mrs. Kate Spittle do hereby agree, and do release any right, title or interest in and to such sum or sums that the said C. F. Colbert may recover of the said Southern Railway Company, and sum so recovered shall be the sole and absolute property of  the said C. F. Colbert, widow aforesaid.








William H. Colbert








Kate Spittle

Witness as to Colbert

Thos. Lion

C. F. Colbert, administratrix of John P. Colbert, deceased

vs

Southern Railway Company


Come now the parties complainant and defendant in the above styled cause and agree that the said cause may be submitted to the Judge, of the Circuit Court of Prince William County, at any time upon the request of the complainant, during vacation for a final decision and judgment, as provided under Chapter 137 of the Code of Virginia of 1887. It is further agreed that said judgment shall be rendered upon any written or oral agreement as to a compromise of this cause that may be submitted herewith.





Witness the following signatures this 9th day of September 1902






Moore and Keith and Thos. Lion – Attorneys for complainant






J. B. T. Thornton, Attorney for defendant

C. F. Colbert, administratrix of John P. Colbert, deceased

vs

Southern Railway Company


It appearing from a paper filed in this cause marked “A”, and hereto annexed, that the complainant and defendant consent and agree that this cause shall be heard and a judgment rendered in vacation under the provisions of  Chapter 137 of the Code of Virginia of 1887, upon consideration it is ordered that the Clerk of this court do record the contents of said paper by spreading the same on the common law order book of this court, and that this cause be submitted to the Judge for a decision and judgment in vacation of said court.






Given under my hand this 10th day of September 1902








C. E. Nicol, Judge

In Vacation of the Circuit Court of

Prince William County, Virginia.


Whereas, it appears there is pending in said court an action of trespass on the case between C. F. Colbert, administratrix of John P. Colbert, deceased, against the Southern Railway Company, and said action maturing at Second August Rules 1902, by acceptance of service, by proper party, of process issued therein, and it appearing further that said plaintiff and defendant have consented and agreed that said cause shall be heard and determined in vacation, and that final judgment shall be rendered therein as by statute provided.


Therefore, be it ordered by consent of defendant & said plaintiff do recover of said defendant the sum of $1,000.00 with interest thereon from the 30th day of September 1902, if not sooner paid, and cost by her in this behalf expended.


It appearing further to the court that said John P. Colbert departed this without issue, and that the heirs at law being his widow, the said C. F. Colbert, William H. Colbert, his brother, and Kate Spittle, his sister and wife of Randolph Spittle. The said William H. Colbert and Kate Spittle having released and assigned to the said C. F. Colbert all interest in such sum that might be recovered by the estate of said John P. Colbert, as evidenced by a written release hereto attached and marked “B”; therefore, be it further ordered that said sum of $1,000.00 be for the sole use of said C. F. Colbert, widow of said John P. Colbert, deceased.


The clerk of this court spread said paper marked “B” together with this order on the common law order book of this court, and in the event that the said sum of $1000.00 and cost aforesaid be not paid on or before said 30th day of September 1902, he shall issue execution for said sum and cost in favor of said plaintiff.





Given under my hand this 10th September 1902









C. E. Nicol, Judge

29 November 1901

L. S. Jeffries auditor of John Jeffries deceased

vs 

Southern Railway Company

November 29, 1901
To damages by injuring one horse upon the premises of said deceased in Manassas Magisterial District, County of Prince William, Virginia


$60.00

To damages by being deprived of the use of said horse for thirty days and for medicine and attendance upon same.







$15.00










$75.00

The Commonwealth of Virginia

Prince William County, to-wit:

To the Sheriff of said County:

You are hereby commanded to summon the Southern Railway Company, a corporation doing business in the said county, if to be found in your county, to be found in your county, to appear at Manassas in the said county, on the 31st day of December, 1902, at 2 o’clock P. M., before me or such other Justice of said county as may then be there to try this warrant, to answer the claim of Lucien S. Jeffries, administrator of John W. Jeffries, deceased, on a claim for debt due by an account annexed hereto to-wit: for the sum of $75.00 with interest thereon from the 1st day of March, 1902, and then and there make return of this warrant.

Given under my hand this 20th day of December, 1902






W. M. Rice  J.P.

The within warrant was served on the Southern Railway Company this 20th day of December, 1902, by leaving a copy thereof, with copy of account attached, with C. W. Embrey, agent for said Southern Railway Company, in the town of Manassas, Prince William County, Virginia, where he resides, and also where his place of business is. There being neither the President, Secretary or any one of the Directors residing in said county.








F. C. Rorabaugh








Deputy for J. P. Leachman








Sheriff of Prince William County


I, J. B. T. Thornton, attorney for the Southern Railway Company do solmeny swear that to the warrant of L. S. Jeffries Admr. against said Company returnable on the 30th day of December 1902 at Manassas in said County of Prince William, Virginia before me W. M. Rice, a Justice of the said County. That the said Company has in the opinion of the said affiant substantial defense thereto, and the amount in controversy exceeding the sum of $25 do pray that the said cause be removed to the County Court of said County,






J. B. T. Thornton








Attorney for Southern Railway Company

Sworn to before me this 27th day of December 1902


J. J. Davies

SECTION FOREMAN’S REPORT OF STOCK KILLED OR INJURED

Section No. B. 1  Washington Division.  Date -  December 2, 1901
INSTRUCTIONS – As soon as possible after the accident fill up this blank and send by first convenient train to Superintendent. Answer every question fully, and give FULL and CORRECT name of owner. A Separate Report is required for each Animal, except in case all belong to one man. Use Separate Blank for different kinds of Animals, regardless of ownership.

SUPERINTENDENT WILL EXAMINE, ATTACH TO FORM 17, AND SEND PROMPTLY TO STOCK AGENT
1. Kind of Stock – Horse  
        Age – 12 years         Color – black        weight – 900 lbs.
2. Common or Blooded Stock – Common
    Fat or Lean – Fat
  Brand – None
3. If not killed, state nature and extent of injuries. If killed since, state by whom -  Injured on the jaw.
4. Did you see animal after accident? – Yes  What hour? -  7.25 A.M.  Day - Friday  Month - (smeared)
5. Between what mile posts did you find it? – 2 & 3  Nearest Station? – Manassas What County – PWC
6. Is Town or Station incorporated? – Yes.  If incorporated, state whether stock was struck and found inside or outside
 
of limits of the corporation  - Out Side 
7. When was it struck? Month – Nov. 28  Day? – Thursday  1901. By Train No. Unknown  Section No. (blank)  How
 
do you know this? – Supposed to been struck by train, found on company land.
8. What marks did you find on track or animal showing that train struck it? Blood on track.
9. Did you see the train strike it? – No.   If others saw accident state who giving name and address? – Don’t know of 


anyone.

10. Did you hear engineer blow whistle? – No.  Anyone else hear it, and who, giving name and address? – Don’t know

 
of any one.

11. What other means did engineer use to prevent accident? – Unknown.

12. What obstructions that would prevent engineer from seeing animal? – At Night
13. Was it struck on public crossing? – No; If not how far from one and which and which way? – ¾ mile west.
14. Was it on a private crossing? -  No   Whose? (blank)  Were the gates and fastening in good order? – None
15. Where and how fid it come on track? – Supposed to have come from owners land on south side of track.

16. Did you and the disinterested persons selected as appraisers examine the hoof-prints of the animal on and near the

 
track? – Yes.
17. How far did the hoof-prints show that the animal had run on or alongside the track before the train struck it? – hoof 


prints all along side of track.

18. Were hoof-prints upon or alongside track? – Along side of track.
19. Was animal in charge of any one at the time of the accident? – No.
20. Standing where it was struck, how far away can you see pilot of coming engine? Daylight ¾ mile.
21. Was it on straight track or curve? Straight. Was grade level ascending or descending ? Ascending. 

22. Was it on level ground? No.  Fill or cut?  Fill. How high or deep? 9 feet.
23. Was it woodland or open field?  Wood land on one side & open field on the other.
24. Were cattle guards in good order? None. Was road fenced on one side or both sides? Both sides.
25. What was the condition of the fences? Bad. If bad how long have they been so? About 12 months. How far from 


fence to track?  32 feet.
26. Did stock come on track or right of way from owner’s land? Yes. If not, from whose land? 

27. Did the owner of the land have a contract with the southern Railway Company to maintain the fence? No.
28. Was it being pastured or astray? Pastured. How do you know this? Owner told me so.
29. Was it on grounds necessary to be used by the public? No
30. Name of owner? Lucien Jeffries. White or colored? White.
31. Has Section Foreman’s notice of killing or injury been given, as required on form No. 1024? (blank)
32. What damage does owner claim? $25.00 if horse lives; $50.00 if it dies.
33. Owner’s valuation of remains when found?  $25.00. Your valuation $25.00.
34. Owner’s valuation of remains when found? $25.00  Your valuation $25.00
35. Did you try to get the owner to take the animal or any portion of it; if not, why? Owner has charge of animal.
36. Owner’s valuation of what he took? (blank)  Your valuation? (blank)
37. Is the owner of the animal in the employ of this company? No sir.
38. Did you see or hear of any one removing, using, or selling the hide, or any part of the carcass; if so, give name and

 
particulars, if not, what became of it? Owner has got the animal at his home under treatment.
39. Has stock been killed or injured at or near the same place before? Yes.
40. Is it dangerous place for stock? Yes. Why, and what can be done to make it less so? If fence or cattle guards, how 

much is necessary? 2 cattle guards & 2 gates, 3060 feet of fence on south side of track. Same on the north.
41. Give any other information showing good or bad quality of the animal – whether blind, lame, hobbled, or sick. If  a

cow, dry or giving milk, age of calf, etc. and facts showing blame to owner or trainman? Horse tied by 1 front leg and to its head to keep from jumping.






Sign Name –  Frank King , section foreman

It is the discretion of the Section Foreman, the Company’s interest will be best served by having the injured animal appraised by disinterested parties the Section Foreman shall select one person and allow the owner and allow the owner to select another and if the two cannot agree, they to select a third and the result of their decision to be shown on the following form.

APPRAISEMENT


We, the undersigned have examined the stock said to have been injured by the cars of the Southern Railway Company on the date and the place mentioned in the foregoing report of Section Foreman King and are of the opinion that its value before the accident was $20.00 that it was damaged to the amount of $20.00









Edward Tyler









A. C. Harley

WE THE JURY FIND FOR THE PLAINTIFF AND VALUE THE HORSE AT SIXTY DOLLARS






J. P. Manuel - foreman
17 July 1902

Circuit Court of Prince William County

William A. Wilkerson vs Southern Railway Company


Summon - Commonwealth of Virginia, To the Sheriff of Fauquier County; Greetings: We command you to summon Luther Glascock, Leroy Pearson, James C-----n & W. F. Randolph, personally to appear before the Judge of the Circuit Court of Prince William County, at the courthouse thereof, on the 8th day of December next to testify and the truth to say on behalf of Plaintiff in a certain matter of controversy in our said Court, before our said Judge depending and undetermined, between Wilkerson plaintiff, and Southern Railway Company defendant. And this they shall in nowise omit, under the penalty of $100. And have then there this Writ. Witness Edwin Nelson, Clerk of our said Court, at the Courthouse of said county this 22 day of November 1905 and in the 130th year of the Commonwealth.








E. Nelson, Clerk


In the Circuit Court of Prince William County, Virginia – First July Rules, 1903. William A. Wilkerson complains of the Southern Railway Company, a corporation, of a plea of trespass on the case for this, to-wit:


That, the said Defendant before and at the time of committing of the wrongful acts, here-in-after mentioned, to-wit, on or about the 17th of July, 1902, was the proprietor or, and in the possession of, and had the care, control, management, operation, and maintenance of a certain Railroad, commonly called The Southern Railway, and the tracks thereof, located in and passing through the aforesaid County of Prince William, in the State of Virginia: and was also proprietor of, and in the possession of, and had the control, care, management, and operation of certain steam engines, coaches, cars, and trains which were operated and managed by the said Defendant, its agents, employees, and servants for the carriage of passengers, and was a common carrier of passengers for hire and reward to the said Defendant in that behalf, from Front Royal, Warren County, Virginia, to Manassas, in the aforesaid County of Prince William, Virginia, and from Manassas, in the last named County, to the aforesaid station of Front Royal, Va.: and the said Defendant, being such proprietor of the said steam engines, coaches, cars, and trains, and such common carrier of passengers, here-to-fore, to-wit: - on or about the 17th day of July, 1902, the said plaintiff, at the special instance and request of the said Defendant, became and was a passenger in one of the said coaches and cars, and upon one of the trains of the said Defendant, commonly called passenger train #____, to be safely carried there-by on a certain journey from Front Royal, Warren County, Va., to Manassas, Prince William County, Virginia, and from thence back from Manassas, Prince William County, Virginia, to Front Royal, Virginia, as aforesaid, for a certain fare and reward paid to the said Defendant in that behalf which fare & reward were paid by the plaintiff and the said Defendant then and there received the said Plaintiff as such passenger, and there-upon it became and was the duty of the said Defendant to use due and proper care that the said Plaintiff should be safely carried by the said engine, coaches, cars, and train on and throughout the said journey: yet the said Defendant not regarding his duty in that behalf, did not use due and proper care that the said Plaintiff should be carried by the said engine, cars, coaches, and train on and throughout the said journey, but wholly neglected so to do, but was on the contrary, careless and negligent in the conduct and management of the said engine, cars, coaches, and train, in this, to-wit, that the said Defendant Company caused its said train, upon which the Plaintiff was a passenger as aforesaid, to be so made up for its said return trip that the baggage, mail, or express car or coach on said train, was placed between two of the passenger cars, or coaches there-of, so that when said train was in motion or running, it was improbable and impossible for the said crew, officials, employees, and agents of the said Defendant Company in care, control, charge, and operation of said train to pass from the passenger coach or car, just in front of, to the passenger coach or car, just in the rear of, and next to the said baggage, mail, or express car or coach of said train, in which last named passenger coach or car, the Plaintiff was then and there proceeding as a passenger, as aforesaid, in the aforesaid County of Prince William, on his journey from Manassas, Va. to Front Royal, Virginia; that when said train reached a place or stop, known or called the Manassas Fair Grounds, in the said County of Prince William aforesaid, the said Defendant, its agents, servants, and employees, in charge of said train, negligently and carelessly had permitted or caused certain other persons, who were then intoxicated, drunken, or disorderly, to enter and get upon the aforesaid car or coach of said train in and upon which the Plaintiff was then and there a passenger, as aforesaid, and while said train was passing on its said journey in said County of Prince William, from said last named place or stop towards a station in said County of Prince William, known as Wellington, in said County, said persons or some of them, or other persons on said train, became involved in and engaged in a fight or disorderly conduct, and so continued for some time, on said train, until and when some-one of them knocked another one of them, or other person then and there on said train, down, or caused another one of them, or other person on said train, to fall on and across the lap of said Plaintiff, who was then and there in said County of Prince William, peaceably, quietly,  and lawfully occupying a seat in the aforesaid car or coach as a passenger as aforesaid, upon the said train of the Defendant; and that said person, or persons, or some-one of them, then and there, while said Plaintiff was a passenger as aforesaid, without provocation or the fault of the Plaintiff, and without any cause there-for, assaulted and cut the Plaintiff across his left cheek with a knife or some-other sharp instrument, and inflicted a wound, gash, or out about 1 ½ to 2 inches long cutting entirely through the fleshy part of the Plaintiff’s cheek at one place; that at and for some time prior to the time of the cutting, gashing, and wounding of the said Plaintiff, as aforesaid, the crew, officers, agents, and employees of the said Defendant Company, in charge of said train, in careless and negligent disregard of their duty to the Plaintiff and his safety, were then and there not in the said car or coach, upon which the Plaintiff aforesaid was then and there riding or traveling, but were carelessly and negligently staying in the said passenger car or coach in front of the aforesaid baggage, mail, or express car or in some other car or coach and that Defendant then and there negligently and carelessly failed to safely carry, care-for and protect said Plaintiff, as a passenger aforesaid, while traveling on his journey aforesaid in said county of Prince William, and that said Defendant negligently and carelessly then and there omitted and failed to do anything to protect the said Plaintiff from the assaults and injuries aforesaid and then and there negligently and carelessly left the car or coach, in which the said Plaintiff was then and there traveling as a passenger as aforesaid wholly unprotected and the said Plaintiff says that the said officers, agents, and employees, of said defendant in charge of said train, did not enter said passenger car, in which the Plaintiff was then and there traveling as aforesaid, or use any efforts to prevent said injury to the said Plaintiff, and did not use and proper care and diligence in safely carrying the Plaintiff as a passenger aforesaid, thorough out his said journey; by reason where-of, the face of the said Plaintiff became, and was then and there, while said train was passing through the said County of Prince William, cut, wounded, hurt, scarred, disfigured,  and disabled; and also by means of the premises, the said Plaintiff became and was sick, sore, disfigured, disabled, scarred, and so continued for a long time, to-wit, hither-to, and will continue to be disfigured and scarred so long as he may live, during all of which time, the said Plaintiff suffered great pain, and was prevented from transacting his necessary affairs and business, and last, and was deprived of divers great gains, profits, and advantages, which he might, and otherwise would have derived and acquired, and there-by also the said Plaintiff was obliged to pay and expend and did pay and expend divers sums of money amounting in the whole, to a large sum of money, to-wit, the sum of $____ in and about the endeavors to be cured of the cuts, wounds, hurts, and injuries so received as aforesaid, and also there-by the said Plaintiff during that time incurred great expense in the whole, amounting to a large sum of money, to-wit, the sum of $____, in and about his necessary support and maintenance.


Where-by, and by reason of all which the Plaintiff was damaged in the sum of $2,500.00, no part of which has been paid to the said Plaintiff, nor to any-one for his use. Yet the said Defendant in no wise regarding its duty, the said sum, of money hath not paid, but the same to pay hath neglected and refused, and still neglects and refuses to pay to the damage of the Plaintiff of $2,500.00.







And there-fore he brings this suit.







O’Flaherty & Fulton







Marshall McCormick 

William Randolph, plaintiff vs Southern Railway Company, defendant in the Circuit Court at Manassas, Va. – To the Clerk of said Court: Wm. Arnold witness for defendant in above entitled case pending in said court, did, on the 15day of December, 1905, assign and transfer to the Southern Railway Company all witness fees that may have been or may be taxed to him as witness in this case. This is to notify you of said assignment and transfer. This 20th day of January, 1906.






Southern Railway Company






By White, Tunstall & Willcox, Division Counsel






Norfolk, Va.

William Randolph, plaintiff vs Southern Railway Company, defendant in the Circuit Court at Manassas, Va. – To the Clerk of said Court: L. B. Pattie witness for defendant in above entitled case pending in said court, did, on the 15day of December, 1905, assign and transfer to the Southern Railway Company all witness fees that may have been or may be taxed to him as witness in this case. This is to notify you of said assignment and transfer. This 20th day of January, 1906.






Southern Railway Company






By White, Tunstall & Willcox, Division Counsel






Norfolk, Va.

William Randolph, plaintiff vs Southern Railway Company, defendant in the Circuit Court at Manassas, Va. – To the Clerk of said Court: James F. Gutrick witness for defendant in above entitled case pending in said court, did, on the 15day of December, 1905, assign and transfer to the Southern Railway Company all witness fees that may have been or may be taxed to him as witness in this case. This is to notify you of said assignment and transfer. This 20th day of January, 1906.






Southern Railway Company






By White, Tunstall & Willcox, Division Counsel






Norfolk, Va.

William Randolph, plaintiff vs Southern Railway Company, defendant in the Circuit Court at Manassas, Va. – To the Clerk of said Court: J. T. Hunsburger witness for defendant in above entitled case pending in said court, did, on the 15day of December, 1905, assign and transfer to the Southern Railway Company all witness fees that may have been or may be taxed to him as witness in this case. This is to notify you of said assignment and transfer. This 20th day of January, 1906.






Southern Railway Company






By White, Tunstall & Willcox, Division Counsel






Norfolk, Va.

17 July 1902

William F. Randolph vs Southern Railway Company

The Circuit Court of Prince William County

First August Rules, 1903


William F. Randolph complains of the Southern Railway Company, a corporation, of a plea of trespass on the case for this, to-wit:


That, the said Defendant Company before and at the time of committing of the wrongful acts, hereinafter mentioned, to-wit, on or about the 17th of July, 1902, was the proprietor, in the possession of, had the cars, control, management, operation, ownership and maintenance of a certain Railroad, commonly called The Southern Railroad or Railway, and the tracks thereof, located in and passing through the aforesaid county of Prince William, in the State of Virginia; and was also the said proprietor and owner and in the possession of, and had the control, care, management, and operation of certain steam engines, coaches, cars, and trains which were operated and managed by the said defendant, its agents, employees, and servants for the carriage of passengers, and was a common carrier of passengers for hire and reward to the said defendant company in that behalf, from Delaplane, Fauquier County, Va., to Manassas, in the aforesaid County of Prince William, Va. and from Manassas, in the last named County, to the aforesaid station of Delaplane, Va. and the said Defendant, being such proprietor and owner of the said steam engine, coaches, cars, and trains, and such common carrier of passengers heretofore, to-wit: on or about the 17th day of July 1902, the said plaintiff, at the special instance and request of the said defendant, became and was a passenger in one of the said coaches and cars and upon one of the trains of the said defendant, commonly called passenger train #(blank), to be safely carried thereby on a certain journey from Delaplane, Fauquier County, Virginia, to Manassas, Prince William County, Virginia, to Delaplane, Virginia as aforesaid, for a certain fare and reward to the said defendant in that behalf, which fare and reward were paid by the plaintiff, and the said defendant then and there received the said plaintiff as such passenger, and thereupon it became and was the duty of the said defendant to use due and proper care that the said plaintiff should be safely carried by the said engine, coaches, cars and train on and throughout the said journey; yet the said defendant not regarding his duty in that behalf, did not use due and proper care that the plaintiff should be carried by the said engine, cars, coaches, and train on and throughout the said journey, but wholly neglected so to do, but was on the contrary, careless and neglected so to do, but was on the contrary, careless and negligent in the conduct and management of its said engine, care, coaches, and train, in this, to-wit, that the said defendant company caused its said train, upon which the plaintiff was a passenger as aforesaid, to be so made up for its said return trip from Manassas to Delaplane that a baggage car or coach on said train, was placed between two of the passenger cars, or coaches thereof, so that when said train was in motion or running, it was practically impossible for the said crew, officers, employees, and agents of the said defendant company in care, control, charge, and operation of said train to pass from the passenger coach or car, just in front of, to the passenger coach or car, just in the rear of, and next to the said baggage car or coach of said train, in which last named coach or car, the plaintiff was then and there proceeding as a passenger, as aforesaid, in the aforesaid County of Prince William, on his journey from Manassas, Va. to Delaplane, Va.; that when said train reached a place, known or called the Manassas Fair Grounds, in the said County of Prince William aforesaid, the said Defendant, its agents, servants, and employees, in charge of said train, permitted or cause certain other persons to enter and get upon the aforesaid car or coach of said train in and upon which the plaintiff was then and there a passenger, as aforesaid, while said train was passenger on its said journey in said County of Prince William, from said last named place toward a station in said County of Prince William, known as Wellington, in said County, said persons or some of them, became involved in and engaged in a fight or disorderly conduct on said train, in which said fight or disorderly conduct this plaintiff had nothing to do, but upon the contrary the plaintiff says he was occupying a seat quietly and peaceably and was not a participant either in the row that was then occurring in the said or in any other row, and the plaintiff says that whilst thus as a passenger, occupying his seat peaceably and quietly as aforesaid, as was his right to do, and that having paid his regular transportation from Manassas to Delaplane, he was assaulted by some one or more of the persons engaged in said row or by some one else on the said train, and was cut or gashed upon his left arm twice, and would have been cut and gashed a third time, except for his prompt action in catching hold of the person who was attempting to make a third assault upon him. And plaintiff says that he was without fault in this matter and that the defendant company and its employees in charge of the train upon which the plaintiff was a passenger, were careless and negligent of their duty to him and to other passengers on the said car in this: that not only was the train made up as hereinbefore averred, so as to make it difficult at least for the officers in charge of the train to pass from one coach to another, but there was no officer, or official, either conductor, brakeman or other official in the said car or coach at the time of the said fight, row or difficulty so as to quell, stop or prevent the same, or so as to avoid the injury that was done to the plaintiff as hereinbefore stated; and the plaintiff says that the defendant company did nothing whatsoever to protect him from the assaults that were made upon him by persons who had been permitted to come aboard the train at the Manassas Fair Ground Station, many of whom the plaintiff says were drunk or under the influence of intoxicating liquors, and so the plaintiff says that the defendant in violation of its contract with him, and in breach of its duty to him, failed to safely carry, care for and protect him as a passenger from to Delaplane, and that by reason of said breach upon the part of the defendant company and by reason of the said defendant’s carelessness and negligence he was greatly injured, hurt, wounded and bruised. And the plaintiff says that if the defendant company, its agents, servants or employees had exercised ordinary and due care in the protection of the passengers on said coach, of which the plaintiff was one, he would not have been injured; and plaintiff further says that the defendant company did not have in charge of said train competent and efficient servants and by reason of their incompetence and inefficiency among other things injured as aforesaid. By reason of the cuts, wounds and bruises received by the plaintiff aforesaid, he says he suffered greatly and became sick, sore, disfigured, disabled and scarred and continued so for a long space of time and still continues to suffer from the said wounds or cuts received by reason of the negligence and failure upon the part of the defendant company to sufficiently protect him against the same. He was prevented for a number of weeks from transacting his regular business, carrying his arm in a sling and had to employ a physician and was obliged to expend and did expend large sums of money, to-wit: the sum of $(blank) on account of the injury received as aforesaid.


By reason of the matter aforesaid, hereinbefore averred, the plaintiff says he was damaged in the sum of $2500, no part of which has been paid, although he has demanded the payment of the same and he says that the defendant has been guilty of a breach of duty to him and has neglected and failed to make proper reparation in damages to him as he has demanded, and the said defendant company still refuses and fails to pay to the said plaintiff the sum of $2500. above demanded, and therefore he brings this suit.








Marshall McCormick








O’Flaherty & Fulton








Sinclair & Son

The Commonwealth of Virginia: To the Sheriff of the County of Prince William, greetings: We command you to summon Southern Railway Company to appear at the Clerk’s office of our Circuit Court of the county of Prince William at the court-house thereof, at the Rules to be holden for said court, on the 1st  Monday in August next to answer William F. Randolph of a plea of trespass on the case Damage $2500.00 Dollars. And have then there this writ. Witness Edwin Nelson, Clerk of our said court, at the court-house, the 11  day of July 1903, and in the 128 year of the Commonwealth.








E. Nelson, clerk

The Commonwealth of Virginia: To the Sheriff of Prince William County; Greetings: We command you to summon Joseph Mayhugh, William Arnold Jr., L. P. Pattie, J. T. Thornsburger, James Gulick, W. N. Lipscomb personally to appear before the judge of the Circuit Court of Prince William County, at the Courthouse thereof, on the 6th day of October next to testify and the truth to say on behalf of the defendant in a certain matter of controversy in our said Court, before our said Judge depending and undermined between Randolph, plaintiff and Southern Railway Company, defendant. And this they shall in nowise omit, under the penalty of $100. And have then there this Writ. Witness, Edwin Nelson, Clerk of our said Court, at the Court House of the said County this 23 day of October 1905 and in the 130th year of the Commonwealth.





E. Nelson, Clerk

William Randolph, plaintiff vs Southern Railway Company, defendant in the Circuit Court at Manassas, Va. – To the Clerk of said Court: William Furr witness for defendant in above entitled case pending in said court, did, on the 9 day of December, 1905, assign and transfer to the Southern Railway Company all witness fees that may have been or may be taxed to him as witness in this case. This is to notify you of said assignment and transfer. This 20th day of January, 1906.






Southern Railway Company






By White, Tunstall & Willcox, Division Counsel






Norfolk, Va.

William Randolph, plaintiff vs Southern Railway Company, defendant in the Circuit Court at Manassas, Va. – To the Clerk of said Court: N. L. Lipscomb witness for defendant in above entitled case pending in said court, did, on the 9 day of December, 1905, assign and transfer to the Southern Railway Company all witness fees that may have been or may be taxed to him as witness in this case. This is to notify you of said assignment and transfer. This 20th day of January, 1906.






Southern Railway Company






By White, Tunstall & Willcox, Division Counsel






Norfolk, Va.

William Randolph, plaintiff vs Southern Railway Company, defendant in the Circuit Court at Manassas, Va. – To the Clerk of said Court: R. Ritzer witness for defendant in above entitled case pending in said court, did, on the 9 day of December, 1905, assign and transfer to the Southern Railway Company all witness fees that may have been or may be taxed to him as witness in this case. This is to notify you of said assignment and transfer. This 20th day of January, 1906.






Southern Railway Company






By White, Tunstall & Willcox, Division Counsel






Norfolk, Va.

3 February 1903

Harrington vs Southern Railway Company


The Commonwealth of Virginia: To the Sheriff of the County of Prince William, greetings: We command you to summon Southern Railway Company to appear at the Clerk’s office of our Circuit Court of the county of Prince William at the court-house thereof, at the Rules to be holden for said court, on the First Monday in March next to answer John Harrington and Thomas Harrington of a plea of trespass on the case. Damage Four Hundred Dollars. And have then there this writ. Witness Edwin Nelson, Clerk of our said court, at the court-house, the 3rd  day of February 1903, and in the 127 year of the Commonwealth.








E. Nelson, Clerk

Executed the within summon February 12th 1903 by delivering to T. F. Coleman agent for the Southern Railway Company at his place of business at Manassas Va. a copy thereof, there being no president, vice president, treasurer, auditor or director of the said Southern Railway Company who are inhabitants of my county to whom I could deliver the process.








J. P. Leachman, Sheriff








Prince William County

3 February 1903

John Mellon vs Southern Railway Company

Summon


The Commonwealth of Virginia: To the Sheriff of the County of Prince William, greetings: We command you to summon Southern Railway Company to appear at the Clerk’s office of our Circuit Court of the county of Prince William at the court-house thereof, at the Rules to be holden for said court, on the First Monday in March next to answer John Mellon of a plea of trespass on the case. Damage $250.00 Dollars. And have then there this writ. Witness Edwin Nelson, Clerk of our said court, at the court-house, the 3rd h day of February 1903, and in the 125 year of the Commonwealth.








E. Nelson

Executed the within summons February 12, 1903 upon the Southern Railway Company by delivering to J. F. Coleman, agent of the said Southern Railway Company, at his place of business at Manassas, Va. a copy hereof – then being no President, Vice President, and Treasurer, Auditor or Director of the said Southern Railway Company to whom I could deliver the summon  an inhabitant of my County.








J. P. Leachman








Sheriff of Prince William County

28 February 1903

Southern Railway Company vs J. K. Conner

To J. K. Conner, you are hereby notified, that the Southern Railway Company, a company incorporated and existing under the laws of the state of Virginia for a work of internal improvement, wants in fee simple for its proper railroad purposes, a piece or parcel of land situated in the county of Prince William, State of Virginia, of which you are the tenant of the freehold; bounded and described as follows; to wit: According to the description hereto attached and hereby made a part of this notice.


The President and Directors of said Company cannot agree on the terms of purchase with those entitled to said land, and the said company desiring said land, above described, will, by its attorney, on the 12th day of March 1903 move the county court of Prince William County sitting at Manassas, Va., to appoint five (5) disinterested freeholders of said county, any three of whom may act, for the purpose of ascertaining a just compensation for said land.








Southern Railway Company








H. H. Downing, Counsel

State of Virginia

Prince William County, to wit:


I W. M. Rice, a Justice of the peace in and for the said county, do certify that H. F. Lynn, Wm. M. Wheeler, J. W. Latham, J. P. Manuel & J. C. Colvin have this day made oath before me in my County aforesaid, that they will faithfully and impartially ascertain what will be a just compensation for such of the land, of the freehold whereof J. K. Conner is tenant, as is proposed to be taken by the Southern Railway Company for its purposes, and that they will truly certify the same.





Given from under my hand this 12 day of March, 1903






W. M. Rice






       Justice of the Peace in and for Pr. William County
In the matter of the application of the Southern Railway Company, a Company incorporated for a work of internal improvement, for the appointment of Commissioners for the purpose of ascertaining a jut compensation to the owners of the land upon the line of improvement of said Company within Prince William county for such of the said lands as are proposed to be taken by such Company for its purposes whereof J. K. Conner is tenant of the free hold, and it appearing that notice of such application has been duly given as by law is required and that the President and Directors of the said Company cannot agree on the terms of purchase with those entitled to such land, H. F. Lynn, J. W. Latham, Wm. M. Wheeler, J. C. Colvin & J. P. Manuel five disinterested freeholders, any three of whom may act, are hereby appointed Commissioners for the purpose of ascertaining a just compensation for such land, any one or more of whom attending on the land may adjourn from time to time until the business shall be finished, and it is ordered that the said Commissioners, after taking the oath prescribed by law, shall proceed to view the land proposed to be taken by the said Company for its purposes, and after viewing the same, and hearing such proper evidence as either party may offer, shall ascertain what will be a just compensation for such land, and the damage to the residue of the tract of which it is a part, beyond the peculiar benefits to be delivered in respect to such residue from the work to be constructed,  and shall report their findings forthwith to this court. The said Commissioners shall meet upon the land upon 12 day of March 1903

12 March 1903

Southern Railway Company vs S. H. Shepperd

In the matter of the application of the Southern Railway Company, a Company incorporated for a work of internal improvement, for the appointment of Commissioners for the purpose of ascertaining a jut compensation to the owners of the land upon the line of improvement of said Company within Prince William county for such of the said lands as are proposed to be taken by such Company for its purposes whereof S. H. Shepperd is tenant of the free hold, and it appearing that notice of such application has been duly given as by law is required and that the President and Directors of the said Company cannot agree on the terms of purchase with those entitled to such land, H. F. Lynn, J. W. Latham, Wm. M. Wheeler, J. C. Colvin & J. P. Manuel five disinterested freeholders, any three of whom may act, are hereby appointed Commissioners for the purpose of ascertaining a just compensation for such land, any one or more of whom attending on the land may adjourn from time to time until the business shall be finished, and it is ordered that the said Commissioners, after taking the oath prescribed by law, shall proceed to view the land proposed to be taken by the said Company for its purposes, and after viewing the same, and hearing such proper evidence as either party may offer, shall ascertain what will be a just compensation for such land, and the damage to the residue of the tract of which it is a part, beyond the peculiar benefits to be delivered in respect to such residue from the work to be constructed,  and shall report their findings forthwith to this court. The said Commissioners shall meet upon the land upon 12 day of March 1903

17 March 1903

R. S. Hynson, E. E. Meredith & W. P. Meredith

vs Southern Railway Company

Summon


The Commonwealth of Virginia: To the Sheriff of the County of Prince William, greetings: We command you to summon Southern Railway Company to appear at the Clerk’s office of our Circuit Court of the county of Prince William at the court-house thereof, at the Rules to be holden for said court, on the First Monday in April next to answer R. S. Hynson, E. C. Meredith and W. P. Meredith of a plea of trespass on the case. Damage $800.00 Dollars. And have then there this writ. Witness Edwin Nelson, Clerk of our said court, at the court-house, the 17th  day of March  1903, and in the 127 year of the Commonwealth.








E. Nelson

Executed the within process March 17, 1903 by delivering to Coleman, agent of the Southern Railway Company, at Manassas, Va. a copy hereof – then being no President, Vice President, Treasurer, Auditor or Director of the said Southern Railway Company to whom I could deliver the summon  an inhabitant of my County.








J. P. Leachman








Sheriff of Prince William County
1 April 1903

Hynson &  Meredith vs Southern Railway Company


In the Circuit Court of Prince William County, Prince William County, to wit: First April Rules, 1903.


R. S. Hynson, E. C. Meredith and W. P. Meredith, complain of the Southern Railway Company, a corporation duly created and existing under the laws of Virginia, which has been duly summoned to answer the plaintiffs for a plea of trespass on the case, and for cause of action, plaintiffs thereupon state as follows: Prior to and at the time of the occurrence hereinafter mentioned, the plaintiffs were seized of a large and valuable farm in said county in fee simple, which was then in the possession of, occupied and cultivated by, the plaintiffs’ tenant, and adjacent to said farm, the defendants or its predecessor had constructed a railroad then and now owned and operated by the said defendant. And the plaintiffs aver that the defendant in operating said railroad was in duty bound to exercise care and diligence against causing damage by fife to the said plaintiffs’ farm and other farms or farm land lying immediately between said defendant’s right of way and plaintiffs’ said farm, but the defendant failed to exercise proper care and diligence in this respect, but suffered the locomotive engines running over said railroad to be carelessly and negligently constructed, managed and run by its agents and employees, and that, by reason of said careless and negligent construction, management and running, on about the 26th day of March, 1902, by sparks, cinders and coals from said engines, fire to one E.. Conner’s grass land, situate in the county aforesaid, and along said defendant’s right of way for a distance of half a mile or there-a bouts was caused, and by such negligence aforesaid and failure of said defendant to extinguish such fire on the land of said E. R. Conner, the said fire spread to the said farm of plaintiffs’, and the whole of about sixty-seven acres of permanent grass on said plaintiffs’ farm, and being an injury to the free-hold, was destroyed and thereby damage was inflicted upon the plaintiffs to the amount of $750.00.


And for this also, that before and at the time of the committing of the grievances hereinbefore mentioned, the said plaintiffs were lawfully possessed of a certain large amount of wheat straw, situate upon said plaintiffs’ farm, and by reason of said defendant’s carelessness, negligence and failure to extinguish the said fire while upon the farm of the said E. R. Conner, fire to the said plaintiff’s wheat straw was caused, and the whole of about ten tons of valuable wheat straw, situate upon plaintiffs’ said farm as aforesaid, was destroyed and thereby damage was inflicted upon the plaintiffs to the amount of $50.00 The defendant having been requested to pay such damages but refused, and therefore the plaintiffs bring their suit.

Bill of Particulars

Damage to 67 acres permanent grass destroyed by fire 

on or about March 26th, 1902, at $11.13/67 per acre

750.00

Damage to ten tons of wheat straw destroyed by fire

On or about March 26th 1902, at $5.00 per ton

  50.00







$800.00

Johnson and Lion p.q.
6 April 1903

Washington Southern Railway vs William Metzger

In the matter of the application of the Southern Railway Company, a Company incorporated for a work of internal improvement, for the appointment of Commissioners for the purpose of ascertaining a jut compensation to the owners of the land upon the line of improvement of said Company within Prince William county for such of the said lands as are proposed to be taken by such Company for its purposes whereof William Metzger is tenant of the free hold, and it appearing that notice of such application has been duly given as by law is required and that the President and Directors of the said Company cannot agree on the terms of purchase with those entitled to such land, J. P. Leachman, H. F. Lynn, J. W. Latham, J. C. Colvin & J. P. Manuel five disinterested freeholders, any three of whom may act, are hereby appointed Commissioners for the purpose of ascertaining a just compensation for such land, any one or more of whom attending on the land may adjourn from time to time until the business shall be finished, and it is ordered that the said Commissioners, after taking the oath prescribed by law, shall proceed to view the land proposed to be taken by the said Company for its purposes, and after viewing the same, and hearing such proper evidence as either party may offer, shall ascertain what will be a just compensation for such land, and the damage to the residue of the tract of which it is a part, beyond the peculiar benefits to be delivered in respect to such residue from the work to be constructed,  and shall report their findings forthwith to this court. The said Commissioners shall meet upon the land upon 24 day of April 1903

We, H. F. Lynn, J. P. Leachman, and J. C. Colvin appointed by the County Court of Prince William County, by order of the 6th day of April, 1903, to ascertain what will be a just compensation for such part of the  land of the freehold whereof William Metzger is tenant, as is proposed to be taken by the Washington Southern Railway Company for its purposes, do certify, that after taking the oath hereto attached, on the 24th day of April, 1903, the day designated in the order appointing us, we met together on the said part of the land, the limits of which part were then and described to us as follows: a parcel of land in Prince William County near Marumsco containing 21.614 acres adjoining lands bought by the said W. S. R.R. Co. from E. L.  Cockrell and ___. According to the plat and blue print and description hereto attached and hereby made a part of this report, and upon  view of the part aforesaid, and upon evidence as was before us, we are of the opinion and do ascertain that 1st that by reason of the nature of the ground through whereon the proposed line of the said railroad is to pass and the deep cuts of fills to be made it is necessary for the purposes of said company to take for its uses the quantity of land aforesaid as shown by said plat on blue print hereto annexed & for the said part and for the damage to the residue of the tract beyond the peculiar benefits to be derived in respect to such residue  from the work to be constructed Three Thousand Three Hundred Dollars will be a just compensation.

Given from under our hands this 24th day of April, 1903

H. F. Lynn

J. P. Manuel

J. C. Colvin

J. P. Leachman

METZGER – Beginning at a point in the property line dividing the lands of William H. Metzger and Edwin L. Cockrell, where the center line of the new alignment of the Washington Southern Railway intersects same at “Station” 259 +61 of said center line; thence along said property line in a north westerly direction a distance of 72.3 feet to a point; thence, through land of Wm. H. Metzger, parallel with and 65 feet distant from the center line in a northerly direction a distance of 1907.3 feet, more or less, to a point opposite “Station” 279 of the said center line; thence at right angles with the center line, in a westerly direction a distance of 15 feet to a point; thence parallel with and 80 feet distance from the center line, in a northerly direction, as distance of 450 feet, more or less, to a point opposite “Station” 283+50 of the center line of said new line; thence at right angles with the center line, in an easterly direction, a distance of 15 feet to a point; thence parallel with and 65 feet distant from the center line, in a northerly direction, a distance of 1750 feet, more or less, to a point opposite “Station” 301 of the center line; thence, at right angles with the center line, in a westerly direction, a distance of 35 feet to a  point; thence parallel with and 100 feet distant from the center line, in an northerly direction, a distance of 1948 feet, more or less, to a point in the line dividing the lands of William H. Metzger and Susan F. Meyers; thence, along said property line, in an easterly direction, a distance of 100-4/10 feet to a point in the center line of the new alignment of the Washington Southern Railway at “Station” 320+ 50 of said center line; thence, by the same course, along the same line, a further distance of 101-4/10 feet to a point; thence in a southwesterly and southerly direction parallel with and 100 feet distant from said center line, a distance of 1951 feet, more or less, to a point opposite “Station” 301 of the center line; thence at right angles with the center line, in a westerly direction, a distance of 35 feet to a point; thence, parallel with and 65 feet distant from the center line, in a southerly direction, a distance of 1750 feet, more or less, to a point opposite “Station” 283 +50 of the aforesaid center line; thence at right angles with said center line, in an easterly direction, a distance of 15 feet to a point; thence parallel with and 80 feet distant from the center line, in a southerly direction, a distance of 450 feet, more or less, to a point opposite “Station 279 of said center line; thence at right angles with said center line, in a westerly direction, a distance of 15 feet to a point; thence parallel with and 65 feet distant from the center line, in a southerly direction, a distance of 1970 – 7/10 feet, more or less, to a point in the line dividing the lands of William H. Metzger and Edwin L. Cockrell; thence along said property line, in an northwesterly direction, a distance of 72-3/10 feet to the place of beginning.






Containing 21   614/1000 Acres, more or less.

To William Metzger:


Having failed to agree with you on the terms of the purchase of the land of the freehold whereof you are tenant, wanted for the purposes of the Washington Southern Railway Company, a corporation existing under the laws of the State of Virginia, for the work of internal improvements, notice is hereby given you that the said Washington Southern Railway Company will, on Monday the 6th day of April 1903, make application to the County Court of Prince William, Virginia, sitting at Manassas, Virginia, to appoint five disinterested freeholders of the County of Prince William (any three or more who may act) to ascertain and report to the said Court what will be a just compensation for such land of the freehold whereof you are tenant, situated in said County, as is proposed to be taken by the Washington Southern Railway Company for its purposes, and for the damage to the residue of the tract, if any, beyond the peculiar benefit to be derived with respect to such residue from the work to be constructed; the said land proposed to be taken by the Washington southern Railway Company being described as follows: A piece or strip of land lying and being in Prince William County Virginia, near the point known as Marumsco, beginning at a point in the property line dividing your land and the land of the said Railway Company recently purchased from Edwin L. Cockrell, where the center line of the new alignment of the said Railway intersects same at Station 259 + 61 of said center line; thence along said property line N. 63° 13’ W., a distance of 1907.3 feet to a point opposite station 279 of the said center line; thence at right angles with the said center line N. 89° 13’ W. a distance of 15 feet to a point; thence parallel with and 80 feet distant from the center line, N. 0°47’E., a distance of 450 feet, to a point opposite Station 283 + 50 of the center line of said new line; thence at right angles with the said center line S. 89°13’ E.., a distance of 15 feet to a point; thence parallel with and 65 feet distant from the center line, N. 0° 47’ E., a distance of 1,750 feet to a point opposite station 301 of the center line; thence at right angles with the center line N. 89°13’ W. a distance of 35 feet to a point; thence parallel with and 100 feet distant from the center line N. 0° 47’ e. a distance of 476.3 feet to a point opposite a point of curve at station 305 + 76.3 of the aforesaid center line; thence by a curve to the right having a radius of 10,211.1 feet concentric with and 100 feet distant from the center line a distance of 1,471.6 feet, in a northeasterly direction, to a point in the property line dividing your land and the land of the Railway Company recently purchased from Susan F. Myers; thence along said property line N. 89° 38’ E. a distance of 101.4 feet to a point in the center line of the new alignment of the Washington Southern Railway at Station 320 + 50 of said center line; thence by the same course along the same line a further distance of 101.4 feet to a point; thence in a southwesterly direction by a curve to the left, having a radius of 10,011.1 feet, concentric with and 100 feet distant from the center line, a distance of 1,475.5 feet to a point opposite a point of curve at station 305 + 76.3 of said center line; thence parallel with and 100 feet distant from said center line S. 0°47’ W. a distance of 476.3 feet to a point opposite station 301 of the center line; thence at right angles with the center line N. 89°13’ W. a distance of 35 feet to a point; thence parallel with and 65 feet distant from the center line S. 0° 47’ W. a distance of 1,970.7 feet to a point in the property line dividing your land and the land of the Washington Southern Railway Company  recently purchased from Edwin L. Cockrell thence along said property line N. 63°13’ W. a distance of 72.3 feet to a place of beginning, said parcel of land containing twenty-one and sixty-two hundredths acres, more or less.







The Washington Southern Railway Co,







By E. _________

Richmond, Virginia


March 16th, 1903
3 June 1903

Southern Railway Company vs J. R. Hornbaker

To J. R. Hornbaker – You are hereby notified that the Southern Railway Company, a company incorporated and existing under the laws of the State of Virginia for a work of internal improvement, wants in fee simple for its proper railroad purposes, pieces or parcels of land situated in the County of Prince William, State of Virginia, of which you are the tenant of the free-hold, bounded and described as follows, to wit: According to the description hereto attached and hereby made a part of this notice.


The President and Directors of said Company can not agree on the terms of purchase with those entitled to the said land, and the company desiring said land above described, will, by its Attorney, on the 6th day of July, 1903, move the County Court of Prince William, sitting at Manassas, Va., to appoint five (5) disinterested free-holders of said county, any three of whom may act, for the purpose of ascertaining a just compensation for said land.







This 3rd day of June, 1903







Southern Railway Company







H. H. Downing, Counsel

In the matter of the application of the Southern Railway Company, a Company incorporated for a work of internal improvement, for the appointment of Commissioners for the purpose of ascertaining a jut compensation to the owners of the land upon the line of improvement of said Company within Prince William county for such of the said lands as are proposed to be taken by such Company for its purposes whereof J. R. Hornbaker is tenant of the free hold, and it appearing that notice of such application has been duly given as by law is required and that the President and Directors of the said Company cannot agree on the terms of purchase with those entitled to such land, H. F. Lynn, J. W. Latham, Wm. M. Wheeler, J. C. Colvin & J. P. Manuel five disinterested freeholders, any three of whom may act, are hereby appointed Commissioners for the purpose of ascertaining a just compensation for such land, any one or more of whom attending on the land may adjourn from time to time until the business shall be finished, and it is ordered that the said Commissioners, after taking the oath prescribed by law, shall proceed to view the land proposed to be taken by the said Company for its purposes, and after viewing the same, and hearing such proper evidence as either party may offer, shall ascertain what will be a just compensation for such land, and the damage to the residue of the tract of which it is a part, beyond the peculiar benefits to be delivered in respect to such residue from the work to be constructed,  and shall report their findings forthwith to this court. The said Commissioners shall meet upon the land upon 12 day of March 1903

3 June 1903

Southern Railway Company vs Dr. A. F. A. King

I accept service of the within notice, and waive all time limit, and agree that the Company may proceed at once to construct its work upon the within described land.

Given under my hand this 12th day of June 1903

Dr. A. F. A. King

Burlington, Vermont

State of Virginia:

County of Prince William, To Wit:


I, E. Nelson, a County Clerk in and for said county, do hereby certify that H. F. Lynn, J. P. Manuel, W. M. Wheeler, J. C. Colvin, and J. W. Latham have this day made oath before me in my county aforesaid, that they will faithfully and impartially ascertain what will be a just compensation for such of the land of the freehold whereof Dr. A. F. A. King is tenant, as is proposed to be taken by the Southern Railway Company for its purposes, and that they will truly certify the same.

Given under my hand this 6th day of July 1903

E. Nelson
In the County Court of Prince William County, Virginia in the matter of
Southern Railway Company
vs
Dr. A. F. A. King

It appearing to the court that legal notice has been given to said, Dr. A. F. A. King of this motion, and upon the motion of the attorney for the Southern Railway Company, the Court doth appoint H. F. Lynn, William M. Wheeler, J. C. Colvin, J. W. Latham, & J. P. Manuel (any three of whom may act) disinterested free-holders of the county of Prince William, State of Virginia, for the purpose of viewing the land of the said Dr. A. F. A. King, or so much thereof as the Southern Railway Company may want and as is more particularly described by the paper hereto attached, and after hearing  such evidence as either party may offer, shall ascertain and report to the court, together with the oath required to be administered in such cases, what will be a just compensation for said land and for the damage to the residue of the tract, beyond the peculiar benefits in respect to such residue, from the work to be constructed. Said commissioners shall meet upon the premises and proceed to comply with this order upon the 6th day of July 1903


Burlington, Vermont, June 12, 1903 - Dr. A. F. A. King – You are hereby notified that the Southern Railway Company, a company incorporated and existing under the laws of the State of Virginia for a work of internal improvement, wants in fee simple for its proper railroad purposes, pieces or parcels of land situated in the County of Prince William, State of Virginia, of which you are the tenant of the free-hold, bounded and described as follows, to wit: According to the description hereto attached and hereby made a part of this notice.


The President and Directors of said Company can not agree on the terms of purchase with those entitled to the said land, and the company desiring said land above described, will, by its Attorney, on the 6th day of July, 1903, move the County Court of Prince William, sitting at Manassas, Va., to appoint five (5) disinterested free-holders of said county, any three of whom may act, for the purpose of ascertaining a just compensation for said land.







This 3rd day of June, 1903







Southern Railway Company







H. H. Downing, Counsel
Washington, D. C.

January 25th 1904

Received of E. Nelson, Clerk of Court, the sum of twenty three dollars ($23.00) the same being payment in full for strip of land, five hundred feet long, and twenty feet wide, taken by the Southern Railway Company for its purposes in 1903, in Prince William County, Virginia.








A. F. A. King

Nr. E. Nelson – Dear Sir:


Your check for the above amount is received. I have elaborated the receipt somewhat in order to show exactly the amount of land paid for.








A. F. A. King

3 June 1903

Southern Railway Company vs W. F. Hale

I accept service of the within notice, and waive all time limit, and agree that the Company may proceed at once to construct its work upon the within described land.

Given under my hand this 4th day of June 1903

W. F. Hale

State of Virginia:

County of Prince William, To Wit:


I, E. Nelson, a County Clerk in and for said county, do hereby certify that H. F. Lynn, J. P. Manuel, W. M. Wheeler, J. C. Colvin, and J. W. Latham have this day made oath before me in my county aforesaid, that they will faithfully and impartially ascertain what will be a just compensation for such of the land of the freehold whereof W. F. Hale is tenant, as is proposed to be taken by the Southern Railway Company for its purposes, and that they will truly certify the same.

Given under my hand this 6th day of July 1903

E. Nelson
In the County Court of Prince William County, Virginia in the matter of
Southern Railway Company
vs
W. F. Hale

It appearing to the court that legal notice has been given to said, W. F. Hale of this motion, and upon the motion of the attorney for the Southern Railway Company, the Court doth appoint H. F. Lynn, William M. Wheeler, J. C. Colvin, J. W. Latham, & J. P. Manuel (any three of whom may act) disinterested free-holders of the county of Prince William, State of Virginia, for the purpose of viewing the land of the said W. F. Hale, or so much thereof as the Southern Railway Company may want and as is more particularly described by the paper hereto attached, and after hearing  such evidence as either party may offer, shall ascertain and report to the court, together with the oath required to be administered in such cases, what will be a just compensation for said land and for the damage to the residue of the tract, beyond the peculiar benefits in respect to such residue, from the work to be constructed. Said commissioners shall meet upon the premises and proceed to comply with this order upon the 6th day of July 1903


To W. F. Hale – You are hereby notified that the Southern Railway Company, a company incorporated and existing under the laws of the State of Virginia for a work of internal improvement, wants in fee simple for its proper railroad purposes, pieces or parcels of land situated in the County of Prince William, State of Virginia, of which you are the tenant of the free-hold, bounded and described as follows, to wit: According to the description hereto attached and hereby made a part of this notice.


The President and Directors of said Company can not agree on the terms of purchase with those entitled to the said land, and the company desiring said land above described, will, by its Attorney, on the 6th day of July, 1903, move the County Court of Prince William, sitting at Manassas, Va., to appoint five (5) disinterested free-holders of said county, any three of whom may act, for the purpose of ascertaining a just compensation for said land.







This 3rd day of June, 1903







Southern Railway Company







H. H. Downing, Counsel
3 June 1903

Southern Railway Company vs Mrs. H. B. Lewis

I accept service of the within notice, and waive all time limit, and agree that the Company may proceed at once to construct its work upon the within described land.

Given under my hand this 4th day of June 1903

Mrs. Hattie B. Lewis

State of Virginia:

County of Prince William, To Wit:


I, E. Nelson, a County Clerk in and for said county, do hereby certify that H. F. Lynn, J. P. Manuel, W. M. Wheeler, J. C. Colvin, and J. W. Latham have this day made oath before me in my county aforesaid, that they will faithfully and impartially ascertain what will be a just compensation for such of the land of the freehold whereof Hattie B. Lewis is tenant, as is proposed to be taken by the Southern Railway Company for its purposes, and that they will truly certify the same.

Given under my hand this 6th day of July 1903

E. Nelson

To Mrs. H. B. Lewis – You are hereby notified that the Southern Railway Company, a company incorporated and existing under the laws of the State of Virginia for a work of internal improvement, wants in fee simple for its proper railroad purposes, pieces or parcels of land situated in the County of Prince William, State of Virginia, of which you are the tenant of the free-hold, bounded and described as follows, to wit: According to the description hereto attached and hereby made a part of this notice.


The President and Directors of said Company can not agree on the terms of purchase with those entitled to the said land, and the company desiring said land above described, will, by its Attorney, on the 6th day of July, 1903, move the County Court of Prince William, sitting at Manassas, Va., to appoint five (5) disinterested free-holders of said county, any three of whom may act, for the purpose of ascertaining a just compensation for said land.







This 3rd day of June, 1903







Southern Railway Company







H. H. Downing, Counsel
Note: Manassas, Virginia, May 21st 1903 – I agree to transfer to the Southern Railway Company for a right-a-way. The piece of land shows on this blue print containing 0.95 acre. I agree that the title shall be obtained by condemnation at the expense of the railroad company and I will be satisfied with five hundred dollars for said strip of land and the company to move the fences.







Hattie B. Lewis







Witnes: J. W. Wilcoxen
3 June 1903

Southern Railway Company vs Henry W. Reid

I accept service of the within notice, and waive all time limit, and agree that the Company may proceed at once to construct its work upon the within described land.

Given under my hand this 4th day of June 1903

H. W. Reid

State of Virginia:

County of Prince William, To Wit:


I, E. Nelson, a County Clerk in and for said county, do hereby certify that H. F. Lynn, J. P. Manuel, W. M. Wheeler, J. C. Colvin, and J. W. Latham have this day made oath before me in my county aforesaid, that they will faithfully and impartially ascertain what will be a just compensation for such of the land of the freehold whereof H. W. Reid is tenant, as is proposed to be taken by the Southern Railway Company for its purposes, and that they will truly certify the same.

Given under my hand this 6th day of July 1903

E. Nelson

Henry W. Reid – You are hereby notified that the Southern Railway Company, a company incorporated and existing under the laws of the State of Virginia for a work of internal improvement, wants in fee simple for its proper railroad purposes, pieces or parcels of land situated in the County of Prince William, State of Virginia, of which you are the tenant of the free-hold, bounded and described as follows, to wit: According to the description hereto attached and hereby made a part of this notice.


The President and Directors of said Company can not agree on the terms of purchase with those entitled to the said land, and the company desiring said land above described, will, by its Attorney, on the 6th day of July, 1903, move the County Court of Prince William, sitting at Manassas, Va., to appoint five (5) disinterested free-holders of said county, any three of whom may act, for the purpose of ascertaining a just compensation for said land.







This 3rd day of June, 1903







Southern Railway Company







H. H. Downing, Counsel
Note – Manassas, Va., May 21st 1903

I agree to transfer to the Southern Railway Company for a right-a-way, the piece of land shown on  this blur print containing 1.18 acre. I agree that the title shall be obtained by condemnation at the expense of the railroad company and I will be satisfied with $300.00 per acre or $354.00 for the land described and the company to move the fences.

H. W. Reid, By L. A. Larkin Jr. his attorney

1 May 1903

Southern Railway Company vs Miss Margaret V. Smith

Condemnation
Commissioners Office

Manassas, Va. May 1, 1903

To the County Court of Prince William County

Report of Commissioners


The undersigned having been appointed a Special Commissioner by an order entered by the said Court at March Term 1903 in the matter of the condemnation of the land of which Margaret Smith is tenant of the freehold for the benefit of the Southern Railway Company directing him to ascertain and report to whom the damages assessed in the said condemnation proceedings amounting to seventy five dollars should be paid reports that he caused a notice to be served on the said Margaret Smith that he would on the 11 day of April 1903 execute the said order. 


He further reports that the said land was conveyed to Walter A. Smith – trustee of the said Margaret Smith by deed dated September 26, 1877 and recorded in the land records of the said court and that the said damages should be paid to the said Walter A. Smith, trustee of Margaret A. Smith after deducting the costs of executing the said order of reference.







Given under my hand this 11th day of April 1903








W. N. Lipscomb, Special Commissioner

Miss Margaret V. Smith – You are hereby notified that the Southern Railway Company, a company incorporated and existing under the laws of the State of Virginia for a work of internal improvement, wants in fee simple for its proper railroad purposes, pieces or parcels of land situated in the County of Prince William, State of Virginia, of which you are the tenant of the free-hold, bounded and described as follows, to wit: According to the description hereto attached and hereby made a part of this notice.


The President and Directors of said Company can not agree on the terms of purchase with those entitled to the said land, and the company desiring said land above described, will, by its Attorney, on the 6th day of July, 1903, move the County Court of Prince William, sitting at Manassas, Va., to appoint five (5) disinterested free-holders of said county, any three of whom may act, for the purpose of ascertaining a just compensation for said land.







This 3rd day of June, 1903







Southern Railway Company







H. H. Downing, Counsel
To Mrs. Margaret Smith, you are hereby notified, that the Southern Railway Company, a company incorporated and existing under the laws of the state of Virginia for a work of internal improvement, wants in fee simple for its proper railroad purposes, a piece or parcel of land situated in the county of Prince William, State of Virginia, of which you are the tenant of the freehold; bounded and described as follows; to wit: According to the description hereto attached and hereby made a part of this notice.


The President and Directors of said Company cannot agree on the terms of purchase with those entitled to said land, and the said company desiring said land, above described, will, by its attorney, on the 12th day of March 1903 move the county court of Prince William County sitting at Manassas, Va., to appoint five (5) disinterested freeholders of said county, any three of whom may act, for the purpose of ascertaining a just compensation for said land.







Southern Railway Company







H. H. Downing, Counsel

Executed – By delivering to Miss Jennie Smith a copy hereof. She being a member of the family of Mrs. Margaret Smith and over the age of 16 years.



J. P. Leachman








Sheriff, Prince William County.

28 February 1903

Note – Margaret V. Smith, 17 March 1903, Report of commissioners filed –“All proceedings under this notice dismissed by the court”.


In the matter of the application of the Southern Railway Company, a Company incorporated for a work of internal improvement, for the appointment of Commissioners for the purpose of ascertaining a jut compensation to the owners of the land upon the line of improvement of said Company within Prince William county for such of the said lands as are proposed to be taken by such Company for its purposes whereof Margaret Smith is tenant of the free hold, and it appearing that notice of such application has been duly given as by law is required and that the President and Directors of the said Company cannot agree on the terms of purchase with those entitled to such land, H. F. Lynn, J. W. Latham, Wm. M. Wheeler, J. C. Colvin & J. P. Manuel five disinterested freeholders, any three of whom may act, are hereby appointed Commissioners for the purpose of ascertaining a just compensation for such land, any one or more of whom attending on the land may adjourn from time to time until the business shall be finished, and it is ordered that the said Commissioners, after taking the oath prescribed by law, shall proceed to view the land proposed to be taken by the said Company for its purposes, and after viewing the same, and hearing such proper evidence as either party may offer, shall ascertain what will be a just compensation for such land, and the damage to the residue of the tract of which it is a part, beyond the peculiar benefits to be delivered in respect to such residue from the work to be constructed,  and shall report their findings forthwith to this court. The said Commissioners shall meet upon the land upon 12 day of March 1903


Executed – By serving a copy of this notice and accompanying papers upon Miss Margaret V. Smith at her residence in the city of Alexandria, Va. this the 4th day of March 1903

Southern Railway Company
vs Margaret V. Smith

Condemnation proceedings


Upon the 17th day of March 1903 the plaintiff in this case having paid into court the sum of two hundred and fifty dollars ($250.00) that being the account of the award of the Commissioners appointed to assess damages and subsequently the court by order of March the 17th 1903 having dismissed the entire proceedings in this case it is ordered that the clerk of this court into whose hands said sum of two hundred and fifty dollars was paid do pay the same to H. H. Downing, Special Attorney for Southern Railway Company.
3 June 1903

Southern Railway Company vs Heirs of W. W. Kincheloe

To The Heirs of W. W. Kincheloe – You are hereby notified that the Southern Railway Company, a company incorporated and existing under the laws of the State of Virginia for a work of internal improvement, wants in fee simple for its proper railroad purposes, pieces or parcels of land situated in the County of Prince William, State of Virginia, of which you are the tenant of the free-hold, bounded and described as follows, to wit: According to the description hereto attached and hereby made a part of this notice.


The President and Directors of said Company can not agree on the terms of purchase with those entitled to the said land, and the company desiring said land above described, will, by its Attorney, on the 6th day of July, 1903, move the County Court of Prince William, sitting at Manassas, Va., to appoint five (5) disinterested free-holders of said county, any three of whom may act, for the purpose of ascertaining a just compensation for said land.







This 3rd day of June, 1903







Southern Railway Company







H. H. Downing, Counsel
In the County Court of Prince William County, Virginia in the matter of
Southern Railway Company
vs
Heirs of W. W. Kincheloe

It appearing to the court that legal notice has been given to said, W. W. Kincheloe of this motion, and upon the motion of the attorney for the Southern Railway Company, the Court doth appoint H. F. Lynn, William M. Wheeler, J. C. Colvin, J. W. Latham, & J. P. Manuel (any three of whom may act) disinterested free-holders of the county of Prince William, State of Virginia, for the purpose of viewing the land of the said Heirs of W. W. Kincheloe, or so much thereof as the Southern Railway Company may want and as is more particularly described by the paper hereto attached, and after hearing  such evidence as either party may offer, shall ascertain and report to the court, together with the oath required to be administered in such cases, what will be a just compensation for said land and for the damage to the residue of the tract, beyond the peculiar benefits in respect to such residue, from the work to be constructed. Said commissioners shall meet upon the premises and proceed to comply with this order upon the 6th day of July 1903

3 June 1903

Southern Railway Company vs L. A. Marsteller


To L. A. Marsteller – You are hereby notified that the Southern Railway Company, a company incorporated and existing under the laws of the State of Virginia for a work of internal improvement, wants in fee simple for its proper railroad purposes, pieces or parcels of land situated in the County of Prince William, State of Virginia, of which you are the tenant of the free-hold, bounded and described as follows, to wit: According to the description hereto attached and hereby made a part of this notice.


The President and Directors of said Company can not agree on the terms of purchase with those entitled to the said land, and the company desiring said land above described, will, by its Attorney, on the 6th day of July, 1903, move the County Court of Prince William, sitting at Manassas, Va., to appoint five (5) disinterested free-holders of said county, any three of whom may act, for the purpose of ascertaining a just compensation for said land.







This 3rd day of June, 1903







Southern Railway Company







H. H. Downing, Counsel

I accept service of the within notice, and waive all time limit, and agree that the Company may proceed at once to construct its work upon the within described land.

Given under my hand this 4th day of June 1903

L. A. Marsteller


In the County Court of Prince William County, Virginia in the matter of Southern Railway Company vs L. A. Marsteller.


It appearing to the court that legal notice has been given to said, L. A. Marsteller of this motion, and upon the motion of the attorney for the Southern Railway Company, the Court doth appoint H. F. Lynn, William M. Wheeler, J. C. Colvin, J. W. Latham, & J. P. Manuel (any three of whom may act) disinterested free-holders of the county of Prince William, State of Virginia, for the purpose of viewing the land of the said L. A. Marsteller, or so much thereof as the Southern Railway Company may want and as is more particularly described by the paper hereto attached, and after hearing  such evidence as either party may offer, shall ascertain and report to the court, together with the oath required to be administered in such cases, what will be a just compensation for said land and for the damage to the residue of the tract, beyond the peculiar benefits in respect to such residue, from the work to be constructed. Said commissioners shall meet upon the premises and proceed to comply with this order upon the 6th day of July 1903

State of Virginia:

County of Prince William, To Wit:


I, E. Nelson, a County Clerk in and for said county, do hereby certify that H. F. Lynn, J. P. Manuel, W. M. Wheeler, J. C. Colvin, and J. W. Latham have this day made oath before me in my county aforesaid, that they will faithfully and impartially ascertain what will be a just compensation for such of the land of the freehold whereof L. A. Marsteller is tenant, as is proposed to be taken by the Southern Railway Company for its purposes, and that they will truly certify the same.

Given under my hand this 6th day of July 1903

E. Nelson
In the matter of the application of the Southern Railway Company, a Company incorporated for a work of internal improvement, for the appointment of Commissioners for the purpose of ascertaining a jut compensation to the owners of the land upon the line of improvement of said Company within Prince William county for such of the said lands as are proposed to be taken by such Company for its purposes whereof L. A. Marsteller is tenant of the free hold, and it appearing that notice of such application has been duly given as by law is required and that the President and Directors of the said Company cannot agree on the terms of purchase with those entitled to such land, H. F. Lynn, J. W. Latham, Wm. M. Wheeler, J. C. Colvin & J. P. Manuel five disinterested freeholders, any three of whom may act, are hereby appointed Commissioners for the purpose of ascertaining a just compensation for such land, any one or more of whom attending on the land may adjourn from time to time until the business shall be finished, and it is ordered that the said Commissioners, after taking the oath prescribed by law, shall proceed to view the land proposed to be taken by the said Company for its purposes, and after viewing the same, and hearing such proper evidence as either party may offer, shall ascertain what will be a just compensation for such land, and the damage to the residue of the tract of which it is a part, beyond the peculiar benefits to be delivered in respect to such residue from the work to be constructed,  and shall report their findings forthwith to this court. The said Commissioners shall meet upon the land upon 12 day of March 1903

12 June 1903

Southern Railway Company – Wm. Treverow

Seanor, Penn. - I accept service of the within notice, and waive all time limit, and agree that the Company may proceed at once to construct its work upon the within described land, as in former article of agreement on payment of one hundred twenty five dollars
Given under my hand this 12th day of June 1903

Wm. Treverow

Post Office – Holeopple, Sumerset, Co. Penn.

State of Virginia:

County of Prince William, To Wit:


I, E. Nelson, a County Clerk in and for said county, do hereby certify that H. F. Lynn, J. P. Manuel, W. M. Wheeler, J. C. Colvin, and J. W. Latham have this day made oath before me in my county aforesaid, that they will faithfully and impartially ascertain what will be a just compensation for such of the land of the freehold whereof Wm. Treverow is tenant, as is proposed to be taken by the Southern Railway Company for its purposes, and that they will truly certify the same.

Given under my hand this 6th day of July 1903

E. Nelson
In the County Court of Prince William County, Virginia in the matter of
Southern Railway Company
vs
Wm. Treverow

It appearing to the court that legal notice has been given to said, Wm. Treverow of this motion, and upon the motion of the attorney for the Southern Railway Company, the Court doth appoint H. F. Lynn, William M. Wheeler, J. C. Colvin, J. W. Latham, & J. P. Manuel (any three of whom may act) disinterested free-holders of the county of Prince William, State of Virginia, for the purpose of viewing the land of the said Wm. Treverow, or so much thereof as the Southern Railway Company may want and as is more particularly described by the paper hereto attached, and after hearing  such evidence as either party may offer, shall ascertain and report to the court, together with the oath required to be administered in such cases, what will be a just compensation for said land and for the damage to the residue of the tract, beyond the peculiar benefits in respect to such residue, from the work to be constructed. Said commissioners shall meet upon the premises and proceed to comply with this order upon the 6th day of July 1903

12 March 1903

Southern Railway Company vs B. S. Robertson

To B. S. Robertson, you are hereby notified, that the Southern Railway Company, a company incorporated and existing under the laws of the state of Virginia for a work of internal improvement, wants in fee simple for its proper railroad purposes, a piece or parcel of land situated in the county of Prince William, State of Virginia, of which you are the tenant of the freehold; bounded and described as follows; to wit: According to the description hereto attached and hereby made a part of this notice.


The President and Directors of said Company cannot agree on the terms of purchase with those entitled to said land, and the said company desiring said land, above described, will, by its attorney, on the 12th day of March 1903 move the county court of Prince William County sitting at Manassas, Va., to appoint five (5) disinterested freeholders of said county, any three of whom may act, for the purpose of ascertaining a just compensation for said land.







Southern Railway Company







H. H. Downing, Counsel

Executed – 28 February 1903 by delivering to B. S. Robertson a copy hereof.







J. P. Leachman







Sheriff, Prince William County

State of Virginia

Prince William County, to wit:


I, W. M. Reid, a Justice of the peace in and for the said county, do certify that H. F. Lynn, Wm. M. Wheeler, J. W. Latham, J. P. Manuel & J. C. Colvin have this day made oath before me in my County aforesaid, that they will faithfully and impartially ascertain what will be a just compensation for such of the land, of the freehold whereof B. S. Robertson is tenant, as is proposed to be taken by the Southern Railway Company for its purposes, and that they will truly certify the same.





Given from under my hand this 12 day of March, 1903






W. M. Rice






       Justice of the Peace in and for Pr. William County

In the matter of the application of the Southern Railway Company, a Company incorporated for a work of internal improvement, for the appointment of Commissioners for the purpose of ascertaining a jut compensation to the owners of the land upon the line of improvement of said Company within Prince William county for such of the said lands as are proposed to be taken by such Company for its purposes whereof B. S. Robertson is tenant of the free hold, and it appearing that notice of such application has been duly given as by law is required and that the President and Directors of the said Company cannot agree on the terms of purchase with those entitled to such land, H. F. Lynn, J. W. Latham, Wm. M. Wheeler, J. C. Colvin & J. P. Manuel five disinterested freeholders, any three of whom may act, are hereby appointed Commissioners for the purpose of ascertaining a just compensation for such land, any one or more of whom attending on the land may adjourn from time to time until the business shall be finished, and it is ordered that the said Commissioners, after taking the oath prescribed by law, shall proceed to view the land proposed to be taken by the said Company for its purposes, and after viewing the same, and hearing such proper evidence as either party may offer, shall ascertain what will be a just compensation for such land, and the damage to the residue of the tract of which it is a part, beyond the peculiar benefits to be delivered in respect to such residue from the work to be constructed,  and shall report their findings forthwith to this court. The said Commissioners shall meet upon the land upon 12 day of March 1903

12 March 1903

Southern Railway Company vs J. P. Leachman
To J. P. Leachman, you are hereby notified, that the Southern Railway Company, a company incorporated and existing under the laws of the state of Virginia for a work of internal improvement, wants in fee simple for its proper railroad purposes, a piece or parcel of land situated in the county of Prince William, State of Virginia, of which you are the tenant of the freehold; bounded and described as follows; to wit: According to the description hereto attached and hereby made a part of this notice.


The President and Directors of said Company cannot agree on the terms of purchase with those entitled to said land, and the said company desiring said land, above described, will, by its attorney, on the 12th day of March 1903 move the county court of Prince William County sitting at Manassas, Va., to appoint five (5) disinterested freeholders of said county, any three of whom may act, for the purpose of ascertaining a just compensation for said land.







Southern Railway Company







H. H. Downing, Counsel

Executed – 28 February 1903  I accept service of the within notice.







J. P. Leachman







February 28, 1903

State of Virginia

Prince William County, to wit:


I, W. M. Reid, a Justice of the peace in and for the said county, do certify that H. F. Lynn, Wm. M. Wheeler, J. W. Latham, J. P. Manuel & J. C. Colvin have this day made oath before me in my County aforesaid, that they will faithfully and impartially ascertain what will be a just compensation for such of the land, of the freehold whereof J. P. Leachman is tenant, as is proposed to be taken by the Southern Railway Company for its purposes, and that they will truly certify the same.





Given from under my hand this 12 day of March, 1903






W. M. Rice






       Justice of the Peace in and for Pr. William County
In the matter of the application of the Southern Railway Company, a Company incorporated for a work of internal improvement, for the appointment of Commissioners for the purpose of ascertaining a jut compensation to the owners of the land upon the line of improvement of said Company within Prince William county for such of the said lands as are proposed to be taken by such Company for its purposes whereof J. P. Leachman is tenant of the free hold, and it appearing that notice of such application has been duly given as by law is required and that the President and Directors of the said Company cannot agree on the terms of purchase with those entitled to such land, H. F. Lynn, J. W. Latham, Wm. M. Wheeler, J. C. Colvin & J. P. Manuel five disinterested freeholders, any three of whom may act, are hereby appointed Commissioners for the purpose of ascertaining a just compensation for such land, any one or more of whom attending on the land may adjourn from time to time until the business shall be finished, and it is ordered that the said Commissioners, after taking the oath prescribed by law, shall proceed to view the land proposed to be taken by the said Company for its purposes, and after viewing the same, and hearing such proper evidence as either party may offer, shall ascertain what will be a just compensation for such land, and the damage to the residue of the tract of which it is a part, beyond the peculiar benefits to be delivered in respect to such residue from the work to be constructed,  and shall report their findings forthwith to this court. The said Commissioners shall meet upon the land upon 12 day of March 1903

12 March 1903

Southern Railway Company vs S. A. Marsteller
To S. A. Marsteller, you are hereby notified, that the Southern Railway Company, a company incorporated and existing under the laws of the state of Virginia for a work of internal improvement, wants in fee simple for its proper railroad purposes, a piece or parcel of land situated in the county of Prince William, State of Virginia, of which you are the tenant of the freehold; bounded and described as follows; to wit: According to the description hereto attached and hereby made a part of this notice.


The President and Directors of said Company cannot agree on the terms of purchase with those entitled to said land, and the said company desiring said land, above described, will, by its attorney, on the 12th day of March 1903 move the county court of Prince William County sitting at Manassas, Va., to appoint five (5) disinterested freeholders of said county, any three of whom may act, for the purpose of ascertaining a just compensation for said land.







Southern Railway Company







H. H. Downing, Counsel

Executed – 28 February 1903 by delivering to S. A. Marsteller copy hereof.







J. P. Leachman







Sheriff, Prince William County

State of Virginia

Prince William County, to wit:


I, W. M. Reid, a Justice of the peace in and for the said county, do certify that H. F. Lynn, Wm. M. Wheeler, J. W. Latham, J. P. Manuel & J. C. Colvin have this day made oath before me in my County aforesaid, that they will faithfully and impartially ascertain what will be a just compensation for such of the land, of the freehold whereof S. A. Marsteller is tenant, as is proposed to be taken by the Southern Railway Company for its purposes, and that they will truly certify the same.





Given from under my hand this 12 day of March, 1903






W. M. Rice






       Justice of the Peace in and for Pr. William County
In the matter of the application of the Southern Railway Company, a Company incorporated for a work of internal improvement, for the appointment of Commissioners for the purpose of ascertaining a jut compensation to the owners of the land upon the line of improvement of said Company within Prince William county for such of the said lands as are proposed to be taken by such Company for its purposes whereof S. A. Marsteller is tenant of the free hold, and it appearing that notice of such application has been duly given as by law is required and that the President and Directors of the said Company cannot agree on the terms of purchase with those entitled to such land, H. F. Lynn, J. W. Latham, Wm. M. Wheeler, J. C. Colvin & J. P. Manuel five disinterested freeholders, any three of whom may act, are hereby appointed Commissioners for the purpose of ascertaining a just compensation for such land, any one or more of whom attending on the land may adjourn from time to time until the business shall be finished, and it is ordered that the said Commissioners, after taking the oath prescribed by law, shall proceed to view the land proposed to be taken by the said Company for its purposes, and after viewing the same, and hearing such proper evidence as either party may offer, shall ascertain what will be a just compensation for such land, and the damage to the residue of the tract of which it is a part, beyond the peculiar benefits to be delivered in respect to such residue from the work to be constructed,  and shall report their findings forthwith to this court. The said Commissioners shall meet upon the land upon 12 day of March 1903

12 March 1903

Southern Railway Company vs W. R. Free Jr.
To W. R. Free Jr., you are hereby notified, that the Southern Railway Company, a company incorporated and existing under the laws of the state of Virginia for a work of internal improvement, wants in fee simple for its proper railroad purposes, a piece or parcel of land situated in the county of Prince William, State of Virginia, of which you are the tenant of the freehold; bounded and described as follows; to wit: According to the description hereto attached and hereby made a part of this notice.


The President and Directors of said Company cannot agree on the terms of purchase with those entitled to said land, and the said company desiring said land, above described, will, by its attorney, on the 12th day of March 1903 move the county court of Prince William County sitting at Manassas, Va., to appoint five (5) disinterested freeholders of said county, any three of whom may act, for the purpose of ascertaining a just compensation for said land.







Southern Railway Company







H. H. Downing, Counsel

Executed – 28 February 1903 by delivering to W. R. Free Jr. a copy hereof.







J. P. Leachman







Sheriff, Prince William County

State of Virginia

Prince William County, to wit:


I, W. M. Reid, a Justice of the peace in and for the said county, do certify that H. F. Lynn, Wm. M. Wheeler, J. W. Latham, J. P. Manuel & J. C. Colvin have this day made oath before me in my County aforesaid, that they will faithfully and impartially ascertain what will be a just compensation for such of the land, of the freehold whereof W. R. Free Jr. is tenant, as is proposed to be taken by the Southern Railway Company for its purposes, and that they will truly certify the same.





Given from under my hand this 12 day of March, 1903






W. M. Rice






       Justice of the Peace in and for Pr. William County

In the matter of the application of the Southern Railway Company, a Company incorporated for a work of internal improvement, for the appointment of Commissioners for the purpose of ascertaining a jut compensation to the owners of the land upon the line of improvement of said Company within Prince William county for such of the said lands as are proposed to be taken by such Company for its purposes whereof W. R. Free Jr. is tenant of the free hold, and it appearing that notice of such application has been duly given as by law is required and that the President and Directors of the said Company cannot agree on the terms of purchase with those entitled to such land, H. F. Lynn, J. W. Latham, Wm. M. Wheeler, J. C. Colvin & J. P. Manuel five disinterested freeholders, any three of whom may act, are hereby appointed Commissioners for the purpose of ascertaining a just compensation for such land, any one or more of whom attending on the land may adjourn from time to time until the business shall be finished, and it is ordered that the said Commissioners, after taking the oath prescribed by law, shall proceed to view the land proposed to be taken by the said Company for its purposes, and after viewing the same, and hearing such proper evidence as either party may offer, shall ascertain what will be a just compensation for such land, and the damage to the residue of the tract of which it is a part, beyond the peculiar benefits to be delivered in respect to such residue from the work to be constructed,  and shall report their findings forthwith to this court. The said Commissioners shall meet upon the land upon 12 day of March 1903

12 March 1903

Southern Railway Company vs Henry Skinner
To Henry Skinner, you are hereby notified, that the Southern Railway Company, a company incorporated and existing under the laws of the state of Virginia for a work of internal improvement, wants in fee simple for its proper railroad purposes, a piece or parcel of land situated in the county of Prince William, State of Virginia, of which you are the tenant of the freehold; bounded and described as follows; to wit: According to the description hereto attached and hereby made a part of this notice.


The President and Directors of said Company cannot agree on the terms of purchase with those entitled to said land, and the said company desiring said land, above described, will, by its attorney, on the 12th day of March 1903 move the county court of Prince William County sitting at Manassas, Va., to appoint five (5) disinterested freeholders of said county, any three of whom may act, for the purpose of ascertaining a just compensation for said land.







Southern Railway Company







H. H. Downing, Counsel

Executed – 28 February 1903 by delivering to B. S. Robertson a copy hereof.







J. P. Leachman







Sheriff, Prince William County

State of Virginia

Prince William County, to wit:


I, W. M. Reid, a Justice of the peace in and for the said county, do certify that H. F. Lynn, Wm. M. Wheeler, J. W. Latham, J. P. Manuel & J. C. Colvin have this day made oath before me in my County aforesaid, that they will faithfully and impartially ascertain what will be a just compensation for such of the land, of the freehold whereof Henry Skinner is tenant, as is proposed to be taken by the Southern Railway Company for its purposes, and that they will truly certify the same.





Given from under my hand this 12 day of March, 1903






W. M. Rice






       Justice of the Peace in and for Pr. William County

In the matter of the application of the Southern Railway Company, a Company incorporated for a work of internal improvement, for the appointment of Commissioners for the purpose of ascertaining a just compensation to the owners of the land upon the line of improvement of said Company within Prince William county for such of the said lands as are proposed to be taken by such Company for its purposes whereof Henry Skinner is tenant of the free hold, and it appearing that notice of such application has been duly given as by law is required and that the President and Directors of the said Company cannot agree on the terms of purchase with those entitled to such land, H. F. Lynn, J. W. Latham, Wm. M. Wheeler, J. C. Colvin & J. P. Manuel five disinterested freeholders, any three of whom may act, are hereby appointed Commissioners for the purpose of ascertaining a just compensation for such land, any one or more of whom attending on the land may adjourn from time to time until the business shall be finished, and it is ordered that the said Commissioners, after taking the oath prescribed by law, shall proceed to view the land proposed to be taken by the said Company for its purposes, and after viewing the same, and hearing such proper evidence as either party may offer, shall ascertain what will be a just compensation for such land, and the damage to the residue of the tract of which it is a part, beyond the peculiar benefits to be delivered in respect to such residue from the work to be constructed,  and shall report their findings forthwith to this court. The said Commissioners shall meet upon the land upon 12 day of March 1903


We, H. P. Lynn, J. P. Manuel, Wm. M. Wheeler, J. C. Colvin & J. W. Latham appointed  by the County Court of Prince William county, by its order of the 12th day of March 1903, to ascertain what will be a just compensation for such part of the land of the freehold whereof Henry Skinner is tenant, as is proposed to be taken by the Southern Railway Company for its purposes, do certify, that after taking the oath hereto attached, on the 12th day of March 1903, the day designated in the order appointing us, we met together on the said part of the land, the limits of which part were then and there described to us as follows: according to plat and blue print and description hereto attached and hereby made a part of this report, and upon a view of the part aforesaid, and upon such evidence as was before us, we are of the opinion and do ascertain that for the said part and for the damage to the residue of the tract beyond the peculiar benefits to be derived in respect to such residue from the work to be constructed. Twenty-Five Dollars will be a just compensation.

Given from under our hands this 12th day of March 1903

H. F. Lynn

Wm. Wheeler

J. M. Latham

J. C. Calvin

J. P. Manuel
Henry Skinner
P. O. B. at a point on the north line of the right of way of the Virginia Midland Railway and the line dividing the lands of S. A. Marsteller and Henry Skinner same point being N. 49° W. 42 feet from center of the present main track and 987 feet west of M. P. 38; thence N. 49°W. 52’ along said dividing line to a point, thence South 56° 57’ W. 234 feet being parallel and 50 feet distant from said north line of right of way to a point on the line dividing the lands of Henry Skinner and S. H. Sheppard; thence S. 87° 30’ E. 82 feet along said dividing line to a point on the said north line of right of way; thence N. 56°57’ E. 176.5 feet along said north line of right of way to the point of beginning. Containing .23 acres.
In the matter of the application of the SOUTHERN RAILWAY COMPANY, a Company incorporated for a work of internal improvement, for the appointment of Commissioners for the purpose of ascertaining a just compensation for such of the land of which Henry Skinner is tenant of the freehold, as is wanted for the purposes of said Company H. F. Lynn, J. P. Manuel, William Wheeler, J. C. Colvin, and J. W. Latham, commissioners appointed by this court on the 12th day of March 1903, for the purpose f ascertaining such compensation, having taken the oath prescribed by law in such cases before W. M. Rice a Justice of the Peace of this county, which oath, with the certificate thereto of the said Justice, has been returned to and filed in the office of this Court, and it appearing that the said Commissioners met together upon the said land upon the day designated in a notice given to the said tenant of the freehold, as is required by law, that having viewed the land, and having heard such proper evidence as either party desired to offer, they ascertained that for such of the said land as is desired by the said Company for its purposes, and the damage to the residue of the tract beyond the peculiar benefits to be derived in respect to such residue from the work to be constructed twenty-five dollars ($25.00) will be a just compensation, and the said Commissioners having forthwith returned to this court their report setting forth their said action, and no good cause having been shown against the said report, the same is hereby confirmed and ordered to be recorded by the Clerk of this Court, together with this order of confirmation in the land records of this county, and the SOUTHERN RAILWAY COMPANY, having paid the sum so ascertained to the parties thereto entitled, or into Court, the title to that part of the land for which said compensation has been allowed and paid as shown by the plat attached to the said report is absolutely vested in the SOUTHERN RAILWAY COMPANY, and it appearing that there is a dispute as to the parties established to the said fund it is ordered that W. N. Lipscomb a commissioner of this court do ascertain to whom the said money is properly payable and in what shares if payable to more than one person, shares if payable to more than one person. said commission to give the notice required by law before proceeding to such ascertainment.


(In Prince William County Court, March 14th 1903 this report, plat and order confirming the condemnation of the land of Henry Skinner by the Southern Railway Company was presented to the court was ordered to be recorded









Teste.  E. Nelson, clerk
16 January 1903

Southern Railway Company vs Portner Brownstone Company
Condemnation Proceedings


It appearing to the Court that legal notice has been given to said Portner Brown-Stone Company of this motion, and upon the motion of the attorney for the Southern Railway Company the Court doth appoint G. G. Galleher, Wm. H. Brown, Wm. A. Buckley, S. B. Stonnell and Tyson Janney (any three of whom may act)  disinterested free holders of this county, for the purpose of viewing the land of the said Portner Brown-stone Company, or so much thereof as the Southern Railway Company may want, and as is more particularly described by the paper hereto attached, and after hearing such proper evidence as either party may offer, shall ascertain and report to the Court, together with the oath required to be administered in such cases, what will be a just compensation for such land, and for the damage to the residue of the tract beyond the peculiar benefits to be derived in respect to such residue from the work to be constructed; said Commissioners shall meet upon the premises, and proceed to comply with this order on the 22nd day of January 1903








Extract Teste.









E. Nelson, Clerk
To Portner Brownstone Company, you are hereby notified, that the Southern Railway Company, a company incorporated and existing under the laws of the state of Virginia for a work of internal improvement, wants in fee simple for its proper railroad purposes, two pieces or parcels of land situated in the county of Prince William, State of Virginia, of which you are the tenant of the freehold; bounded and described as follows; to wit: According to the description hereto attached and hereby made a part of this notice.


The President and Directors of said Company cannot agree on the terms of purchase with those entitled to said land, and the said company desiring said land, above described, will, by its attorney, on the 12th day of March 1903 move the county court of Prince William County sitting at Manassas, Va., to appoint five (5) disinterested freeholders of said county, any three of whom may act, for the purpose of ascertaining a just compensation for said land.







Southern Railway Company







H. H. Downing, Counsel

Executed – 28 February 1903 by delivering to A. O. Portner a copy hereof.







J. P. Leachman







Sheriff, Prince William County

State of Virginia

Prince William County, to wit:


I, W. M. Reid, a Justice of the peace in and for the said county, do certify that H. F. Lynn, Wm. M. Wheeler, J. W. Latham, J. P. Manuel & J. C. Colvin have this day made oath before me in my County aforesaid, that they will faithfully and impartially ascertain what will be a just compensation for such of the land, of the freehold whereof Portner Brownstone Company is tenant, as is proposed to be taken by the Southern Railway Company for its purposes, and that they will truly certify the same.





Given from under my hand this 12 day of March, 1903






W. M. Rice






       Justice of the Peace in and for Pr. William County
In the matter of the application of the Southern Railway Company, a Company incorporated for a work of internal improvement, for the appointment of Commissioners for the purpose of ascertaining a jut compensation to the owners of the land upon the line of improvement of said Company within Prince William county for such of the said lands as are proposed to be taken by such Company for its purposes whereof Portner Brownstone Company is tenant of the free hold, and it appearing that notice of such application has been duly given as by law is required and that the President and Directors of the said Company cannot agree on the terms of purchase with those entitled to such land, H. F. Lynn, J. W. Latham, Wm. M. Wheeler, J. C. Colvin & J. P. Manuel five disinterested freeholders, any three of whom may act, are hereby appointed Commissioners for the purpose of ascertaining a just compensation for such land, any one or more of whom attending on the land may adjourn from time to time until the business shall be finished, and it is ordered that the said Commissioners, after taking the oath prescribed by law, shall proceed to view the land proposed to be taken by the said Company for its purposes, and after viewing the same, and hearing such proper evidence as either party may offer, shall ascertain what will be a just compensation for such land, and the damage to the residue of the tract of which it is a part, beyond the peculiar benefits to be delivered in respect to such residue from the work to be constructed,  and shall report their findings forthwith to this court. The said Commissioners shall meet upon the land upon 12 day of March 1903

Portner Brown Stone Company:


Beginning at a point on the North line of right of way of Southern Railway and the east side of public road and the Portner Brown Stone Company, 425 feet east of M. P. 32; thence eastwardly along said line of right of way (reference is made to description herewith) 1466 feet, measured a long center of mainline to a point in the line of the eastern boundary of the Portner Brown Stone Company; thence N. 38° 20 W. 50 feet to a point; thence westwardly 1492 feet parallel and 50 feet distant from the north line of right of way (reference is made to description herewith) to a point on the east side of public road; thence south 46° 05’ E. 56 feet to point of beginning, containing 1.7 acres. Description o North line of right of way of Southern Railway being parallel and 40 feet distant from center of main line.

Description of alignment of main line.

Station 1038 + 33, crossing of the eastern boundary of Portner Brown Stone Company’s line.

Bearing of tangent S. 53° 22’ W.

Station 1052 + 70 P. C. 1°R.

Station 1053 + 28 crossing of east side of public road

Portner Brown Stone Company:

To the Hon. W. E. Lipscomb, Judge of the County Court of Prince William County, Virginia.


Your undersigned Commissioners appointed in the matter of the Southern Railway Company, against the Portner Brownstone Company, at the January term of your Honor’s court 1903, beg leave to report that in obedience to the order of your Honor in the case herein before mentioned, George G. Galleher and W. H. Brown two of the Commissioners appointed in the order herein before referred to, met together on the land of the Portner Brownstone Company, which is proposed to be taken by the Southern Railway Company, on the 22nd day of January 1903, the day named in the order;  that only two of said Commissioners were present, and that they adjourned their proceedings over until the 29th day of January 1903, and upon the day last named , all of the undersigned met upon the land of the Portner Brownstone Company, which is proposed to be taken by the Southern Railway Company, under condemnation proceedings; that after being first duly sworn according to the certificate of W. M. Rice, Justice of the Peace, which certificate is hereto attached and made a part of this report. They then viewed the land hereinbefore referred to and more specifically described according to boundaries and the blueprint hereto attached and made a part of this report, and after hearing all such proper evidence as either party desired to offer, we are of opinion & do ascertain that Eight Hundred and Fifty Dollars ($850.00)  will be a just compensation for said land, and for the damage to the residue of the tract beyond the peculiar benefits to be derived in respect to such residue from the work to be constructed,








G. G. Galleher








Wm. H. Brown








W. A. Buckley

State of Virginia, Prince William County, to wit.


I, W. M. Rice a Justice of the Peace in and for the County and State aforesaid, do certify that W. H. Brown, G. G. Galleher and W. A. Buckley have this day appeared before me in person in my county and made oath that they would faithfully and impartially ascertain what will be a just compensation for such of the land of the free-hold whereof the Portner Brownstone Company, is tenant as is proposed to be taken by the southern Railway Company, for its purposes and that they will truly certify their action together with this certificate of oath to the county court of Prince William County, Virginia.






Given under my hand this 29th day of January 1903







W. M. Rice






Justice of the Peace in and for Prince William County

Defendants Instructions


The Court instructs the jury in this case that the burden is upon the plaintiff to show by preponderance of evidence that the fire which caused the injury complained of in the declaration was caused from sparks emitted by the engine of the defendants and unless they do so believe then they must find for the defendants. And the court further instructs the jury that the preponderance of evidence is not ascertained by the number of witnesses but by the credibility of the said witnesses and they are the exclusive judges of the credit to be paid to a witness. In other words they can disregard the evidence of any witness and it is their duty to do so if they do not believe him.

Portner Brown Stone Company.


You and the Southern Railway Company having failed to agree on the terms of purchase of the portion of your land proposed to be taken by the said Company for the purpose of widening its track and which piece of land hereinafter fully described.


You will please take notice that the said Southern Railway Company will apply to the County Court of Prince William County on Friday the 11th day of the January term thereof 1903 that being the 16th day of the month  for the appointed of five disinterested freeholders, who, or any three or more of whom, shall constitute a board to ascertain a just compensation for the following described piece of land belonging to you and proposed to be taken by the said Company for its purposes located near Manassas, in Prince William County & bounded as follows: Beginning at a point on the north line of the right of way of Southern Railway and the east side of public road and the Portner Brown Stone Company, 425 feet east of M. P. 32; thence eastwardly along said line of right of way (reference is made to description herewith) 1466 feet, measured along center of main line to a point in the line of the eastern boundary of the Portner Brown Stone Company; thence N. 38°20’ W. 50 feet to a point; thence westwardly 1492 feet parallel and 50 feet distance from the north line of right of way( reference is made to description herewith) to a point on the east side of public road; thence S. 46° 05’E. 56 feet to point of beginning, containing 1.7 acres. Description of north line of right of way of Southern Railway being parallel and 40 feet distant from center of main line. Description of alignment of main line Station 1038 + 83, crossing of the eastern boundary of Portner Brown Stone Company’s line. Bearing of tangent S. 53°22’W. Station 1053 + 28 crossing of east side of public road. As shown by plat hereto attached as part of this notice.






Southern Railway Company of Counsel







January 5, 1903

Executed the within notice by delivering a true copy whereof to Jno H. Nelson, Secretary & Treasurer of the within named Portner Brownstone Company on the 6th day of January 1903 in the County of Prince William Virginia in which said county the said Jno H. Nelson resides and in which county the principal office of the said Portner Brownstone Company is located.







J. P. Leachman







Sheriff of Prince William County

In the County Court of Prince William County, Virginia:


In the matter of the Southern Railway Company vs Portner Brown Stone Company of this motion, and upon the motion of the Attorney for the Southern Railway Company, the Court doth appoint G. G. Galleher, Wm. H. Brown, Wm. A. Buckley, S. B. Stonnell & Tyson Janney (any three of whom may act) disinterested free-holders of the County of Prince William, State of Virginia, for the purpose of viewing the land of the said Portner Brown Stone Company, or so much thereof as the Southern Railway Company may want and as is more particular described by the paper here-to attached, and after hearing such proper evidence as either party may offer, shall ascertain and report to the court, together with the oath required to be administered in such cases, what will be a just compensation for said land, and for the damage to the residue of the tract beyond the peculiar benefits to be derived in respect to such residue from the work to be constructed. Said Commissioners shall meet upon the premises and proceed to comply with this order upon the 22 day of January 1903

2 July 1903

Washington Southern Railway Company

vs John W. Fairfax & Others

Land Condemnation


To Colonel John W. Fairfax, Henry Fairfax, Hamilton Rogers Fairfax, John Walter Fairfax Jr., Lindsay Fairfax, Elizabeth Fairfax Ayres and (blank) Ayres her husband:


Having failed to agree with you on the purchase of the land of the freehold whereof you are tenants, needed for the purposes of the Washington Southern Railway Company, a corporation existing under the laws of the State of Virginia, for the works of internal improvements, notice is hereby given to you that the said Washington Southern Railway Company will on Monday the 3rd. day of august, 1903, make application to the County Court of Prince William County, Virginia, sitting at Manassas, Virginia, to appoint five disinterested freeholders of the County of Prince William (any three or more of whom may act) to ascertain and report to the said court will be a just compensation for such land of the freehold whereof you are tenant, situated in said county, as is proposed to be taken by the Washington Southern Railway Company for its lawful purposes, and for the damage to the residue of the tract (if any) beyond the peculiar benefit to be derived with respect to such residue from the work to be constructed; the said land to be taken by the Washington Southern Railway Company being situated between Powells Creek and Neabsco Creek, and containing thirty and six hundred and seventy-three thousandths acres, more or less. This strip of land proposed to be taken is more that 100 feet in width, and the additional quantity is required because necessary for the improvement of the line and change of location thereof, for slopes, cuts, embankments, ditches, drainage, and an additional quantity of land of about four acres will be needed for the depositing of waste material. A blue print copy of the plat of said land is hereto attached. The plat being dated Dec. 3rd 1902 and made by C. W. Haines, Engineer.






The Washington Southern Railway Company






 By E---------, President

J. B. T. Thornton & Leake & Carter

For the Wash. S. R.W. Co.

Legal service of the within notice is hereby acknowledged and accepted for and on behalf of each of the following named parties to wit: John W. Fairfax, Henry Fairfax, Harrison Rogers Fairfax, John Walter Fairfax Jr., Lindsay Fairfax, Elizabeth Fairfax Ayers and (blank) Ayres her husband by Mumford, Hunton, Williams & Anderson
6 July 1903
Southern Railway Company vs Manassas Industrial School


To Manassas Industrial School – You are hereby notified that the Southern Railway Company, a company incorporated and existing under the laws of the State of Virginia for a work of internal improvement, wants in fee simple for its proper railroad purposes, pieces or parcels of land situated in the County of Prince William, State of Virginia, of which you are the tenant of the free-hold, bounded and described as follows, to wit: According to the description hereto attached and hereby made a part of this notice.


The President and Directors of said Company can not agree on the terms of purchase with those entitled to the said land, and the company desiring said land above described, will, by its Attorney, on the 6th day of July, 1903, move the County Court of Prince William, sitting at Manassas, Va., to appoint five (5) disinterested free-holders of said county, any three of whom may act, for the purpose of ascertaining a just compensation for said land.







This 3rd day of June, 1903







Southern Railway Company







H. H. Downing, Counsel

I accept service of the within notice, and waive all time limit, and agree that the Company may proceed at once to construct its work upon the within described land.

Given under my hand this 12th day of June 1903

Trustees of Industrial School

Manassas, Virginia

May 23rd 1903


The Trustees of the Manassas Industrial School undersigned, agree to transfer to the Southern Railway Company, for a right-of-way, the strip of land shown on this blue print as the property of the Manassas Industrial School, and containing7 acres. Title to said land to be obtained by condemnation at the experience of the Railway Company, and we will be satisfied with One Hundred and Forty-Five dollars for said strip of land on the condition that the Railroad Company maintain a lawful fence between the lands of the Railroad Company and all the adjoining lands of the said Industrial School, and on the further condition that the Railroad Company provide culverts sufficient  to prevent  the accumulation of water on the land of said Industrial School.

Trustees of the Manassas Industrial School for Colored Youth

M. D. Williams - Manassas

H. H. Waring - Alexandria

W. D. Montgomery – Super. Schools

J. H. Meriwether – Negro Lawyer

J. H. Bradford, Sect.

State of Virginia:

County of Prince William, To Wit:


I, E. Nelson, a County Clerk in and for said county, do hereby certify that H. F. Lynn, J. P. Manuel, W. M. Wheeler, J. C. Colvin, and J. W. Latham have this day made oath before me in my county aforesaid, that they will faithfully and impartially ascertain what will be a just compensation for such of the land of the freehold whereof Manassas Industrial School is tenant, as is proposed to be taken by the Southern Railway Company for its purposes, and that they will truly certify the same.

Given under my hand this 6th day of July 1903

E. Nelson
In the County Court of Prince William County, Virginia in the matter of
Southern Railway Company
vs
Manassas Industrial School

It appearing to the court that legal notice has been given to said, Manassas Industrial School of this motion, and upon the motion of the attorney for the Southern Railway Company, the Court doth appoint H. F. Lynn, William M. Wheeler, J. C. Colvin, J. W. Latham, & J. P. Manuel (any three of whom may act) disinterested free-holders of the county of Prince William, State of Virginia, for the purpose of viewing the land of the said Manassas Industrial School, or so much thereof as the Southern Railway Company may want and as is more particularly described by the paper hereto attached, and after hearing  such evidence as either party may offer, shall ascertain and report to the court, together with the oath required to be administered in such cases, what will be a just compensation for said land and for the damage to the residue of the tract, beyond the peculiar benefits in respect to such residue, from the work to be constructed. Said commissioners shall meet upon the premises and proceed to comply with this order upon the 6th day of July 1903
21 October 1903

Edgar H. Phillips vs The Washington Southern Railway Company

In the Circuit Court of Prince William County

Summon


The Commonwealth of Virginia: To the Sheriff of the County of Prince William , Greetings: We command you to summon The Washington Southern Railway Company to appear at the Clerk’s office of our Circuit Court of the county of Prince William, at the courthouse thereof at the Rules to be holden for said court on the 1st Monday in November next to answer Edgar H. Phillips of a plea of trespass on the case Damage $5000.00 Dollars. And have then and there this writ. Witness, Edwin Nelson, Clerk of our said court, at the courthouse, the 18th day of October 1904 and in the 129th year of the Commonwealth.









W. Nelson, Clerk

Executed the within summons on the Washington Southern Railway Company by delivering a copy of this process on the 29th day of December 1904 at Woodbridge or Occoquan Station, Prince William County, Va. to R. C. Hammill, agent of the Washington Southern Railway Company, who said R. C. Hammill resides and his place of business is located. The President, Cashier, Treasure General, Superintendent  or any of the Directors of said Washington Southern Railway Company not being residents of my County.








Charles Barbee D.S.

For F. C. Rorabaugh, Sheriff of Prince William County


Edgar H. Phillips, plaintiff, complains of the Washington Southern Railway Company, a corporation duly chartered and incorporated under and by virtue of an Act of the General Assembly of Virginia, defendant, which said corporation has been duly summoned to answer the plaintiff in this case of a plea of trespass on the case, for that heretofore, to-wit: on the twenty-first day of October, 1903, and for a long time prior thereto, the said defendant corporation was and had been the owner and in possession of a certain line of single track railroad extending from the City of Alexandria, Virginia, through the Counties of Fairfax and Prince William to Quantico, in the said County of Prince William in the said State, having along its said line and over a part of its roadway, certain railroad switches, sidings and turnouts, amongst them Marumsco siding in the said County of Prince William, which said railroad siding were used by the defendant company by running their trains thereon to enable trains to pass each other when approaching from opposite directions on said single tract railroad, or as occasion should require in the movement and operation of said trains, and on said day, and during the time aforesaid had been engaged in operating said railway as a common carrier of passengers and freight by means of locomotive steam engines drawing passenger coaches and freight cars along and over the said railway.


And the plaintiff further says that on the said twenty-first day of October, 1903, and for many years prior thereto, and to the grievances hereinafter complained of, he was, and had been, in the service and employment of the said defendant, and on the day and year aforesaid he was assigned by the said defendant to perform the duties of brakeman and flagman at his post of duty on the rear of the defendant’s freight train No. 806, on the defendant’s schedule, which said train had been proceeding northwardly under the orders and directions of the said defendant, over its said railroad, and had arrived at, and entered upon, the said Marumsco siding in the said County of Prince William, by the order of the defendant, there to await the arrival and passage of other trains, drawn by said engines, and owned or controlled, managed and governed by the defendant, and under its orders and commands, amongst them passenger train, No. 31, on the defendant’s schedule, proceeding southwardly on the said single track railway, which said passenger train was ordered by the said defendant to also leave the said single track and enter upon the said siding to enable another passenger train of the said defendant, No. 66 proceeding northwardly, to have a clear track and to pass the said train, No. 31, whilst the same should be upon the siding aforesaid.


And the plaintiff says that it then and there became and was the duty of the said defendant to use reasonable care in the government and management of the said trains at the said Marumsco siding, so that no injury or harm should befall the plaintiff wilst in the faithful discharge of his said duties as brakeman on the defendant’s said train, No.806, arising from any collision of the said train wilst remaining stationery on the said siding, by being run upon, against and into by the said passenger train, No, 31, whilst the last named train, controlled and managed by the employees and servants of the defendant, and under its orders, was being conducted by said servants and entering upon the siding aforesaid.


Yet the said defendant, not regarding its duty in this behalf, did not use ordinary and reasonable care in the premises, but in this regard wholly failed and neglected. And the said plaintiff further says that the said defendant’s train, No. 806, was by the carelessness, negligence, and improper conduct of the Engineer and Conductor thereof. They then and there being officers and agents of the defendant of a higher grade of service than the plaintiff, and having the right, and charged with the duty to control and direct the general services of the plaintiff, and the immediate work in which he was then and there engaged, on the said twenty-first day of October, 1903, at the hour of 7:55 P. M., ran upon, and stationed so near to the north end of the said Marumsco siding as to obstruct the said siding and to prevent and prohibit the said passenger train, No. 31, from entering and passing southward upon said siding a sufficient distance for all the cars comprising said train to clear the main track for the passage of the said northbound passenger train, #66, having the right of way, and then and there due and expected to pass northward on the said main track, and whilst said train, No. 806 was by the carelessness and negligence of the said defendant so exposed to the danger of collision, the said passenger train, No. 31, was by the carelessness, negligence and improper conduct of the conductor and engineer thereof, servants of the defendant, engaged upon, and in charge of the said train, ran with such great and dangerous rapidity from the said main track upon the said siding as to cause a head on collision of the said trains, No. 806 and No. 31, with great force and violence, wrecking and demolishing the locomotive steam engines attached to the said trains, and wrecking and derailing a number of the freight cars composing in part the said train No. 806, and knocking and throwing the plaintiff from his post of duty on the rear end of the rear car of said last named train, with great force and violence, upon and against the said rear car, and down and upon the ground, and down and upon the steel or iron rails composing in part the defendant’s said railway, then and there and thereby carelessly and negligently injuring the said plaintiff in his back, spine, shoulder and head, by means whereof the plaintiff became and was sick, sore and disordered in body, to-wit: from thence hitherto and also thereby the said plaintiff was confined to his bed for a long space of time, to wit: ninety days, and was compelled to lay out and expend divers sums of money for the service of a physician, and for medicines in and about endeavoring to be cured, of the said wounds, bruises and injuries, and also by means of the premises and the injuries received by him as aforesaid, the said plaintiff has hitherto been prevented, and still is prevented from pursuing his usual avocation in life, or any avocation, or performing any manual work or labor, or earning the necessaries of life, and also thereby the said plaintiff has undergone great physical and mental suffering, causing him great loss of sleep and inability to take necessary repose, and also thereby permanently injuring the said plaintiff in his said spine, back and head, and permanently impairing his mental faculties to such degree as to render him easily confused and incapable of doing or performing mental labor or exercising his mental faculties to as great an extent as he was used and accustomed to before the said injuries were inflicted upon him.


Wherefore the plaintiff saith he is injured and hath sustained damage to the amount of Five Thousand ($5000) Dollars, and therefore he brings his suit.








Edmund Burke








Jas R. & H. B. Caton(?)








Attorneys for the plaintiff
27 October 1903

J. F. Britton vs Southern Railway Company

Bill of Particulars – July 1903


To loss of milk by reason of having to keep up dairy cattle 15 days on account of destruction of fence by the Southern Railway Company, at $1.00 per day 



$15.00


To destruction of 3340 hills of corn, equal to 13 shocks, equal to eight barrels, by the Southern Railway Company at $2.00 per barrel.





$16.00


To damage for corn destroyed by cattle getting into corn field by reason of cross fence being left un-connected with fence along the Southern Railway




  $2.50


To damage sustained by said Britton in having to furnish material and repair of said cross fence.











  $4.50 










$39.95

The Commonwealth of Virginia: 

Prince William County, to wit:


To J. P. Leachman, sheriff of said county. You are hereby commanded to summon Southern Railway Company a corporation chartered under the laws of the State of Virginia and doing business in said county, if he be found in your county, to appear at Manassas in said county, on the 10th day of November 1903 at 10 o’clock A.M., before me or such other Justice of said County as may then be there to try this warrant, to answer the claim of J. H. Britton on a claim for debt due by damages to wit: for the sum of $39.95 with interest thereon from 10th day of November 1903; and then and there make return of this warrant. 





Given under my hand this 27 day of October 1903

W. M. Rice  J. P.

I executed the within process on the Southern Railway Company by delivering a copy of the same to T. F. Coleman at Manassas, Prince William County Virginia, on the 29th day of October 1903, the said Coleman residing at Manassas, Prince William County, Virginia, and being an agent of the said Southern Railway Company. The president, cashier, treasurer, general superintendent or any of the directors of the said Southern Railway Company are not residents of my county.

 F. C. Rorabaugh, Deputy for

 J. P. Leachman, Sheriff of Prince William County

 I, J. Jenkyn Davies, attorney for the Southern Railway Company, do solemnly swear that, to the warrant of J. F. Britton, against the Southern Railway Company, returnable on the 10th day of November 1903, at Manassas, in Prince William County, before W. M. Rice, a Justice of the said County, that the said Company has a substantial defense thereto, and the said amount in controversy therein exceeding the sum of $20, do pray that the said cause be removed to the County Court of said County.









J. Jenkyn Davies

Prince William County, to wit: 


Sworn to by the above J. Jenkyn Davies, before me, in my said county, this 2nd day of November 1903.







W. M. Rice









Justice of the Peace
9 December 1903

Jenkyn Davies administrator of Carl Gray vs David W. Flickwir

Washington Southern Railway Work


In the Circuit Court of Prince William County, Virginia. J Jenkyn Davies, Administrator of Carl Gray deceased, plaintiff, complains  of David W. Flickwir, defendant, who has been duly summoned to answer of a plea of trespass on the case. As cause of action the plaintiff alleges as follows:


Before and at the time of the injury to the said Carl Gray, plaintiff’s intestate, hereinafter set forth, whereof he died, the Washington Southern Railway Company owned a line of railway in the said County of Prince William, and the defendant under and pursuant to a contract theretofore by him made with said company, was engaged in constructing a new road bed and track for the said Company in the said County, and the said Gray was in the employment of and serving the defendant on and in connection with the said construction work. On the day of the said injury, to-wit, the 9th day of December, 1903, the said Gray, as directed and ordered by the defendant, was acting as a brakeman, or laborer, on the train of the defendant composed of an engine and a number of cars made and used for carrying and dumping dirt, and was assisting, or about to assist, in unloading the said cars, which were loaded with dirt, by dumping the same, the rail cars were moved by the said engine upon and over a partly completed portion of said new track and thence on to a wooden trestle or frame at Powell’s Creek, which had been built by the defendant, where the dirt was designed to be dumped from said cars to fill in the said trestle or frame. It was the duty of the defendant to use ordinary care in building the said trestle or frame so that the same should be of sufficient strength to bear and support the weight of the said train or cars and protection afforded the said Gray and to other employees of the defendant while engaged in operating the said train and unloading the said cars.


However, the defendant did not perform his said duty, but in building the said trestle or frame did so carelessly and negligently fail to provide proper and suitable sills or other foundation therefor and a proper and suitable superstruction therefor, and did so carelessly and negligently construct the said trestle or frame of such light and weak timbers and other materials and so loosely and flimsily put together, that while the said cars were on said trestle or frame as aforesaid the said frame or trestle gave way and fell to pieces under the weight of the said cars, and thereby the said Gray, who was then on the said trestle or frame engaged or about to engage, in accordance with the direction and order to him as aforesaid, in the work of unloading the said cars, by dumping the same, was precipitated from and with the said trestle or frame to the ground and was thereby bruised, mashed and wounded and of the injury so sustained died on the day and year last aforesaid. As a further cause of action the plaintiff alleges as follows:


Before and at the time of the injury to the said Carl Gray, plaintiff’s intestate, hereinafter set forth, whereof he died, the Washington Southern Railway Company owned a line of railway in the said County of Prince William, and the defendant, under and pursuant to a contract then subsisting between himself and the said Company, was engaged in constructing a new road bed and track for the said company in the said County at and near Powell’s Creek, and the said Grey was in the employment of and serving the defendant on and in connection with the said construction work. On the day of the said injury to-wit on the 9th day of December, 1903, the said Gray, as ordered by the defendant, was acting as a brakeman and laborer on a train of the defendant composed of an engine and a number of cars made and used for carrying and dumping dirt, and was assisting or about to assist in unloading the said cars, which were moved and placed by the said engine from a partly completed portion of the said track on and upon a wooden trestle or frame which the defendant had built at Powell’s Creek and which was designed to be filled and covered by dirt dumped with and on the same from the said cars. As the defendant well knew it was dangerous to operate the said train on and over the said trestle or frame which had just been built and not subjected to any proper trial or test, and it became and was his duty to warn the said Gray who was young and inexperienced and wholly unaccustomed to said work, of the danger and peril to which he was exposed, but the defendant carelessly and negligently failed to perform the said duty and the said trestle or frame gave way and fell to pieces under the weight of said cars while the same were thereon as aforesaid and while the said Gray was on said trestle or frame engaged or about to engage in unloading the said cars as aforesaid, and the said Gray was thereby precipitated from and with the said trestle or frame to the ground  and so grievously mashed and wounded that of the injury then sustained he died on the day and year last aforesaid..


Because of the premises, the plaintiff is entitled to recover damages in the sum of Ten Thousand Dollars and therefore he brings this suit.









R. W. Moore









J. B. T. Thornton

To Hon. Charles E. Nicol, Judge of the Circuit Court of Prince William County, Virginia. Your petitioner j. Jenkyn Davies, administrator of Carl Gray deceased, would respectfully represent unto Your Honor that as such administrator he brought suit in the Circuit Court of Prince William County at the October term 1904 against D. W. Flickwer, for damages for the death of your said petitioner’s interstate who was killed while working for the said Flickwer on the construction of a railroad in the said County; all of the facts being fully set out and described in the declaration filed in the said suit. The said declaration and other papers being filed herewith and marked exhibit “A” and prayed to be taken as part of this petition.

That the said Carl Gray left as his sole heirs at law, his wife, Nellie Gray and one child Russell R. Gray an infant two years of age.

That your petitioner has settled the said claim with the said Flickwer, by compromise for the sum of Fifteen hundred dollars and ask for the approval and consent of Your Honor for said settlement.

Your petitioner believes the settlement that has been made is an excellent one, as thinks it exceedingly doubtful whether he would have been able at the trial to prove that the said Flickwer was in any way responsible for the accident, or that could have been avoided.

In tender consideration whereof your petitioner prays that the said Nellie Gray and the said Russell Gray may be made parties defendant to this petition and be required to answer the same; the latter by a proper guardian ad litem to be assigned to protect his interest in this suit.




And as in duty bound your petitioner will ever pray etc.





R. W. Moore





J. B. T. Thornton
13 February 1904

Circuit Court of Prince William County

John Mellon vs Southern Railway Company - Declaration


In the Circuit Court of Prince William County, Prince William County, to-wit: Second March Rules, 1905. John Mellon, complains of the Southern Railway Company, a corporation organized and existing under the laws of the State of Virginia, which has been duly summoned to answer the plaintiff for a plea of trespass on the case, and for cause of action plaintiff there-upon states as follows: Prior to and at the time of the occurrence hereinafter mentioned, the plaintiff was seized of a large and valuable farm, in the said county of Prince William , in fee simple, which was then in the possession of, occupied and cultivated by said plaintiff, and adjacent to said farm the defendant, or its predecessor, had constructed a railroad then and now owned and operated by the said defendant. And the plaintiff avers that the defendant in operating said railroad was in duty bound to exercise care and diligence against causing damage by fire to said plaintiff’s farm, lying immediately along said defendant’s right-of-way, but the defendant failed to exercise proper care and diligence in this respect, but suffered its locomotive engines running over said railroad to be carelessly and negligently constructed, managed, operated and run by its agents and employees, and that, by reason of said careless and negligent construction, management, operation and running, on or about the 13th day of February 1904, by sparks, cinders and coals, from said engines, fire to said plaintiff’s grass land, situate in the county aforesaid, and along said defendant’s right-of-way, for a distance of half a mile or thereabouts, was caused, and by such negligence aforesaid, and failure of said defendant to extinguish the said fire on said plaintiff’s land, and the whole of about twelve acres of permanent grass land on said plaintiff’s farm, was fired as aforesaid, and being an injury to the free-hold, was wholly destroyed and thereby damage was inflicted upon the plaintiff to the amount of $120.00.


And for this also, that before and subsequent to the time of the committing of the grievances hereinbefore mentioned, the said plaintiff was lawfully seized of another portion of said large and valuable far, in fee simple, which was then in the possession of, occupied and cultivated by said plaintiff, and adjacent to said farm as aforesaid, the said defendant in the operation of said railroad, failed to exercise care and diligence against causing damage by fire to said plaintiff’s farm, and continuing its locomotive engines running over said railroad to be carelessly and negligently constructed, managed, operated and run by its agents and employees, and that, by reason of the said careless and negligent construction, operation, management and running, on or about the (blank) of March, 1904, by sparks, cinders and coals, from said engines, fire to said plaintiff’s grass lands, situate in the county aforesaid, and along the defendant’s right-of-way, was caused, and by such negligence, aforesaid, and failure of said defendant to extinguish said fire on said plaintiff’s land, and the whole of about two acres of permanent grass on said plaintiff’s farm, was fired as aforesaid, and being an injury to the free-hold, was wholly destroyed, and thereby additional damage was inflicted upon the plaintiff, to the amount of $20.00.


The defendant having been requested to pay such damages but refused, and therefore the plaintiff brings his suit.








Johnson & Lion  p.q.

Bill of Particulars

Damage to twelve acres of permanent grass, destroyed by fire, on or about February 13th 1904, @ $10,00 per acre.
$120.00

Damage o two acres of permanent grass land, destroyed, by fire on or about March 1904 @ 10.00 per acre.

$20.00   for a total of $140.00
23 February 1904

Southern Railway Company vs

W. R. Free Jr.   (0.20 Acres)


To the Honorable C. E. Nicol, Judge of the Circuit Court of Prince William County, Virginia. Your petitioner, THE SOUTHERN RAILWAY COMPANY, a Corporation duly chartered and organized under the laws of the State of Virginia, its line, tracks, and rights of way, extending from Alexandria, Va. to Manassas, and thence by one route to Harrisonburg, Va., and by another route to Danville Va. and from thence into and through many of the Southern States, all of which lines are now being operated by your petitioner, respectfully represents that on account of its increasing business, new and increased facilities for handling this business with proper dispatch, must be provided. Your petitioner has found that it is absolutely necessary that a new double track should be built, constructed and equipped between Alexandria, Va., and Orange, Va. and in constructing this new track, a right of way has been required between the two points hereinbefore mentioned. The building of this double track has required and will required many new side tracks, locations for depots, and borrow-pits and dumping grounds. A great portion of the right of way for this new and important work has already been acquired, but from time to time it is apparent that other rights of way, water rights, and other rights and facilities will be needed.


In this connection your petitioner desires to acquire a fee simple title to that lot or parcel of land of which W. R. Free Jr. is believed to be the tenant of the freehold, located in the County of Prince William, near Nokesville, Virginia, and more accurately and particularly described in a plat and survey, with profile, all of which papers are filed with this petition and hereby made a part of the same.

Your petitioner avers that the said lot or parcel of land is wanted for its proper railroad purposes, and is necessary for the safety, comfort and convenience of the public, and it further alleges that it has been unable to agree upon terms of purchase with the owner or owners of said land, and being remediless,  save in pursuance of an act of the General Assembly of Virginia, approved January 18th, 1904, it prays that Your Honor will appoint five disinterested freeholders of the County of Prince William, any three or more of whom may act for the purpose of ascertaining a just compensation for such land, and awarding the damages, if any, resulting to the adjacent or other property of the owner, or to the property of any other person, beyond the peculiar benefits that will accrue to such properties respectively, from the construction and operation of your petitioner’s work.


Your petitioner alleges that it has given the notices required by the statute, hereinbefore referred to, and has caused this petition to be verified by the oath of W. W. Finley, Second Vice President.

Respectfully Submitted,



SOUTHERN RAILWAY COMPANY







By H. H. Downing, Special Counsel

City of Washington

District of Columbia, To Wit:


I Pena Howe Jr., a Notary Public in and for the City of Washington, and District of Columbia, do certify that this day personally appeared before me in my District, W. W. Finley, known to me to be 2nd Vice President of Southern Railway Company, and made oath the statements contained in the foregoing petition, made upon his own knowledge, are true, and those made upon the information of others he believes to be true. Given under my hand and official seal this 23rd day of February 1904.








Pena Howe, Jr.







Notary Public in and for the District of Columbia

To W. R. Free Jr. and to all other persons whom it may concern. This is to give notice that the SOUTHERN RAILWAY COMPANY will move the Circuit Court of Prince William County, sitting at Manassas, Va. on the 4th day pf April 1904, to appoint 5 disinterested freeholders, residents of the County of Prince William, for the purpose of ascertaining a just compensation for the fee simple title to a lot or parcel of land, lying in the County of Prince William, which land is more particularly described in a description hereto attached, and here by made a part of this notice; and also for the purpose of awarding damages, if any, resulting to the adjacent or other property of the owner, or the property of any other person, beyond the peculiar benefits that will accrue to such properties respectively, from the construction and operation of the Company’s works.



The Southern Railway Company







By H. H. Downing, Special Counsel

Description of additional right of way wanted on land of W. R. Free Jr., Nokesville, Virginia, for house track.

P. O. B. At a point on the South line of right of way of the Virginia Midland Railway said point being S 33°03’ E. 40 ft. from a point in the center of the North bound track of said Railway 2381 ft. North of M. P. 40; thence S 56° 57’ W 218 ft. along said South line of right of way to a point; thence S 33° 03’E 40 ft. to appoint; thence N. 56° 57’ E 218 ft. to a point; thence N 33°03’ W 40 ft. to a P. O. B.

Said description covering a rectangular strip of land 218 ft. long and 40 ft. wide lying adjacent to the South line of right of way of the Virginia Midland Railway and 2163 ft. Northeastwardly  from M. P. 40. containing 0.20 acre.
23 February 1904

Southern Railway Company  vs 

W. R. Free Jr.  (5.04 Acres)


To the Honorable C. E. Nicol, Judge of the Circuit Court of Prince William County, Virginia. Your petitioner, THE SOUTHERN RAILWAY COMPANY, a Corporation duly chartered and organized under the laws of the State of Virginia, its line, tracks, and rights of way, extending from Alexandria, Va. to Manassas, and thence by one route to Harrisonburg, Va., and by another route to Danville Va. and from thence into and through many of the Southern States, all of which lines are now being operated by your petitioner, respectfully represents that on account of its increasing business, new and increased facilities for handling this business with proper dispatch, must be provided. Your petitioner has found that it is absolutely necessary that a new double track should be built, constructed and equipped between Alexandria, Va., and Orange, Va. and in constructing this new track, a right of way has been required between the two points hereinbefore mentioned. The building of this double track has required and will required many new side tracks, locations for depots, and borrow-pits and dumping grounds. A great portion of the right of way for this new and important work has already been acquired, but from time to time it is apparent that other rights of way, water rights, and other rights and facilities will be needed.


In this connection your petitioner desires to acquire a fee simple title to that lot or parcel of land of which W. R. Free Jr. is believed to be the tenant of the freehold, located in the County of Prince William, near Nokesville, Virginia, and more accurately and particularly described in a plat and survey, with profile, all of which papers are filed with this petition and hereby made a part of the same.

Your petitioner avers that the said lot or parcel of land is wanted for its proper railroad purposes, and is necessary for the safety, comfort and convenience of the public, and it further alleges that it has been unable to agree upon terms of purchase with the owner or owners of said land, and being remediless,  save in pursuance of an act of the General Assembly of Virginia, approved January 18th, 1904, it prays that Your Honor will appoint five disinterested freeholders of the County of Prince William, any three or more of whom may act for the purpose of ascertaining a just compensation for such land, and awarding the damages, if any, resulting to the adjacent or other property of the owner, or to the property of any other person, beyond the peculiar benefits that will accrue to such properties respectively, from the construction and operation of your petitioner’s work.


Your petitioner alleges that it has given the notices required by the statute, hereinbefore referred to, and has caused this petition to be verified by the oath of W. W. Finley, Second Vice President.

Respectfully Submitted,



SOUTHERN RAILWAY COMPANY







By H. H. Downing, Special Counsel

City of Washington

District of Columbia, To Wit:


I Pena Howe Jr., a Notary Public in and for the City of Washington, and District of Columbia, do certify that this day personally appeared before me in my District, W. W. Finley, known to me to be 2nd Vice President of Southern Railway Company, and made oath the statements contained in the foregoing petition, made upon his own knowledge, are true, and those made upon the information of others he believes to be true. Given under my hand and official seal this 23rd day of February 1904.








Pena Howe, Jr.







Notary Public in and for the District of Columbia

To W. R. Free Jr. and to all other persons whom it may concern. This is to give notice that the SOUTHERN RAILWAY COMPANY will move the Circuit Court of Prince William County, sitting at Manassas, Va. on the 4th day pf April 1904, to appoint 5 disinterested freeholders, residents of the County of Prince William, for the purpose of ascertaining a just compensation for the fee simple title to a lot or parcel of land, lying in the County of Prince William, which land is more particularly described in a description hereto attached, and here by made a part of this notice; and also for the purpose of awarding damages, if any, resulting to the adjacent or other property of the owner, or the property of any other person, beyond the peculiar benefits that will accrue to such properties respectively, from the construction and operation of the Company’s works.



The Southern Railway Company







By H. H. Downing, Special Counsel

Description of additional right of way wanted on land of W. R. Free Jr., Nokesville, Virginia, for house track.

P. O. B. Beginning at a point on the North line of right of way of the Virginia Midland Railway said point being N 33°03’ W. 40 ft. from a point in the center of the North bound track of said Railway 347 ft. Southward (measured along the center of the track) from M. P. 40; thence N 56° 57’ W 2218.7 ft. along said North line of right of way to the county road; thence N 59° 01’W 11.2 ft. to a point; 140 ft measured at right angles, from said center of North-bound track thence S. 56° 57’ W 2170 ft. parallel and 140 ft. distant from said center of North-bound track to a point: thence S 33°03’ E 100 ft. to a P. O. B.

Said description covering a rectangular strip of land 100 ft. long and 40 ft. wide and averaging 2194 ft. in length, adjacent and parallel to the North line of right of way of the Virginia Midland Railway and extending 347 ft. South  from M. P. 40. and Northwardly to the County road. containing 5.04 acre.
7 April 1904

Circuit Court for Prince William County

E. E. McDonald’s Admr. vs Southern Railway Company

Before Hon. C. E. Nicol and a Jury of Twelve Men

Manassas, Virginia


In the Circuit Court for Prince William County,  April Term, 1904, Ernest E. McDonald’s administrator vs Southern Railway Company. Trespass on the Case – Amount sued for $10,000. Before Judge C. E. Nicol and a Jury. Appearances: James R. Caton Esq. and Edmund Burke Esq. for the Plaintiff and Hon. R. Walton Moore and J. B. T. Thornton Esq. for defendant. Manassas, Virginia April 7th 1904.

Testimony for Plaintiff

Mr. A. M. Wattell a witness of lawful age, being duly sworn testifies as follows:

By Mr. Caton

Q. Mr. Wattell what are your initials?  Ans. -       A. M.

Q. Where do you reside  A. Alexandria, at present

Q. What is your occupation  A. When sir? Brakeman on the R. F. & P.

Q. Where were you employed on the fourteenth of November 1901?  A. Southern Railway

Q. In what capacity?  A.  That of conductor

Q. What Train?  A. On the fourteenth? Work extra

Q. Where were you on the fourteenth?  A. At what time?

Q. During the day or evening?  


Mr. Moore: That accident was on the fifteenth, I think Mr. Caton.


Mr. Caton: Yes sir, I know; but I said the 14th.

Q. Where were you on the afternoon of the fourteenth?  A. Between here and Fairfax

Q. What Engine did you have at that time? A.  No. 546.

Q. What was the condition of the engine while working at Manassas on that day?  A. That’s right hard for a       conductor to say

Q. Well, so far as you know?  A. Why she gave satisfaction then; all that we needed.

Q. What was the character of the work you were doing? A.  Very light work, very light sir. The crew had gone there for the purpose of moving some construction company in a siding and it was very light work.

Q. While you were at Fairfax what was done in reference to that engine, as to its condition; what notification as to its condition. A.  Why, I think you will get that evidence from our engineer sir. His duties require him to make the necessary reports.

Q. Do you know whether he made any such report from Fairfax? A. I understood from him he did.

OBJECTION.  -   SUSTAINED.

Q. After you finished at Fairfax, then to what point did you go.  A. Manassas

Q. What time did you get here that evening?  A. I don’t remember exactly.

Q. Early or Late?  A. Why, you might say early. It was I suppose something after seven o’clock, I don’t remember exactly.

Q. Well, after you arrived at Manassas did you put up your train and engine?  A. Yes sir, supposed to be in camp then to the next day.

Q. What next followed, were you called up before the next morning?  A. Yes sir, called for an extra up the branch road.

Q. Manassas Branch?  A. Yes sir.

Q. Going westward from Manassas?  A. Yes sir.

Q. About what time were you ordered to leave?  A. Why I suppose it was 11:30 or something like that. My records show we were called at 11:30

Q. When did you receive orders to leave Manassas going westward on the morning of the fifteenth?  A. I don’t remember.

Q. What time did you leave?  A. I left down here at the coal bin after finishing my work to go at 3:50, my records show that.

Q. You left Manassas at 3:50?  A. Yes sir.

Q. You have that train book with you?  A. Yes sir.

Q. You can produce it?  A. Yes sir, I have it in my pocket.

Q. From whom did you receive orders to go on that morning?  A. Why I was called. Of course, I don’t know. I supposed they had been issued by the Superintendent. I was notified I was wanted for an extra from here to Strasburg. I had running orders of course, that is, train orders from the dispatcher, whoever they chose to have as dispatcher.

Q. What was that?  A. To run from Manassas to Strasburg Yard.

Q. How far is that?  A. I think it is about 61 miles.

Q. What engine did you take on that morning?  A. Engine 546

Q. The same engine you had at Fairfax the day preceding?  A. The same engine I had the day before.

Q. How many cars did you take?  A. I had five loads and twelve empties, seventeen cars in all from here.

Q. What would be considered a full train for an engine in good condition going from Manassas westward to haul to Strasburg? A. I don’t remember ever hearing the returns for that class of engines. I suppose 15 or 16 loads, if it was in good condition.

Q. After leaving Manassas what was your first stop?  A. Wellington

Q. How long were you detained there?  A. I think I left Wellington at Five o’clock; left here at 3:50

Q. How far is Wellington from Manassas? A. Shows five miles on the schedule.

Q. While at Wellington did you have to stop for any other purpose than to shift cars?  A. Our engine was steaming badly and delayed us there somewhat. Of course, the shifting could have been done while we were getting the train in shape. Only had five cars to handle to make two shifts.

Q. You were delayed by having to steam up at that point?  A. That was my instructions from the engineer.

Q. After leaving Wellington where did you next stop?  A. Just on top of the hill, just beyond Wellington.

Q. About how far?  A. I suppose it is half a mile maybe from where he had first stopped to where he stopped the second time.

Q. Why did he stop there  A. He hadn’t steam, or his engine was not in condition to move the train, that’s what he said.

Q. How long were you there so far as you remember?  A. Not very long, five or six minutes possibly something like that.

Q. What rate of speed had you maintained going from Manassas up to Wellington, about?  A. From Manassas to Wellington?

Q. Yes, How fast were you running?  A. I couldn’t tell exactly, we were doing fairly well until we got far as Wellington I suppose 15 miles an hour, maybe twenty, something like that.

Q. How far beyond the last stopping point was the place of the accident?  A. I understand it is 1 ½ miles west of Wellington, so I was told; that would make it a mile yet beyond that.

Q. About six miles from Manassas somewhere about?  A. Yes sir, I should think it was 1 ½ miles beyond Wellington and 6 ½ miles from there (Manassas)

Q. When the train failed to make steam beyond Wellington did you go forward to the engine?  A. Yes sir

Q. Did you have any conversation with the engineer at that time?  


Mr. Moore:  I object to that.


Mr. Caton: I don’t propose to ask what the conversation was.


Mr. Moore: Alright - Ans.  Naturally I would ask something about the condition of the engine.

Q. As to the condition of the engine? 


The Court: Don’t say what the conversation was.

By Mr. Burke:

Q. You say the engine didn’t steam when you got on the hill?  A. What engine?

Q. The engine of the train you were on.  A. 546  yes sir, of course.

Q. You were in the caboose first  A. Yes Sir.

Q. Then you went up forward to see what the trouble was?  A. Yes.

Q. Did the engine stall on the hill?  


Mr. Moore: Now that’s a leading question. Ans. That was my instructions from the engineer sir.

Q. Did you see the condition of the engine when you went forward?  A. I wouldn’t know if I saw it. I don’t know one thing about an engine. I took his word for it.

Q. You were the conductor?  A. Yes sir.

Q. What did you intend to do with it on the route?  A. My suggestions were that we put it in the side track if it didn’t improve, my patience had been spent with it.

Q. Did you have any designated point in your mind?  A. I would like to have gotten to a telegraph office.

Q. What telegraph office?  A. Haymarket was the next one.

Q. Did they have a telegraph operator there at night?  A. I don’t think they do, they didn’t then.

Q. Did they have any on their line or railroad from Strasburg to Manassas at that time?  A. No

Q. Did you receive any instructions that No. 832 would follow you that night?  A. No sir.

Q. Was that the train that McDonald was on Engine 832 with a caboose?  A. I think so sir, yes sir, that’s the one that ran into me.

Q. You say that train ran into you, about how far west of Wellington? It was told me to be 1 ½ miles from there.

Q. What part of your train did it strike?  A. The rear end of course.

Q. Did you have a flagman on the rear end of your train?  A. He was there when I saw him last.

Q. That was before you went forward?  A. Yes Sir.

Q. Did you remain forward on the engine after you discovered the crippled condition she was in.  A. I was with him when the accident occurred.

Q. With whom?  A. With the engineer on the engine?  

Q. Would you have been on that engine if she had not been in a critical condition? 

OBJECTION AS LEADING - SUSTAINED.

Q. Why did you remain on the engine Mr. Wattell?  A. After having gone there, I thought I might as well ride there as anywhere else. The work I had to do required me in front as a rule.

Q. After the collision did you see Mr. McDonald, Ernest E. McDonald.  A. Yes sir.

Q. Where was he?   A. Lying alongside of the track sir.

Q. Was he bruised and injured about his body?  A. Well he seemed to have been right badly used. I could not tell how badly. I didn’t  notice; I didn’t stay there long enough. I removed him to see that nothing happened to him.

Q. Was Mr. McDonald dead when you saw him?  A. Perfectly so sir.

Q. What became of your rear flagman, and what is his name?  A. My flagman? Driver, W. E. Driver

Q. What became of him?  He was supposed to be burnt up in the caboose. The remains of someone was found there.

Q. Only man lost on your train?  A. Only man back there that could have been lost.

Q. Have you got the orders that were given to you that morning?  A. No sir.

Q. What became of them?  A. I don’t know just what was done with them. After they had been used they were thrown away, there was no special rule to retain them.

Q. If the engine 546, drawing your train had been in good condition where would you have been at the time of the accident; how far up the road?  

OBJECTION - OVERRULED.

Ans. There is no limit to an extra. We had no schedule. If the engine had been in proper condition with the train I had I could have made fairly good time, where I would have been I couldn’t say.

Q. Would you have been this side of Gap Siding or the other side?


The Court:  How many miles would that engine make, under ordinary circumstances.

The Witness:  It depends on what we had, what time we would make, and the condition of the

engine, that’s what I would suppose. Now this engine with the train I had I would suppose would have gotten beyond Mr. McDonald’s working limit, provided I knew when he left here. I don’t know what time he left Manassas, as I had no warning of his leaving behind me, that fact will have to be determined by what time he left here.

Q. If engine 546 had been capable of drawing a train at the rate of speed engine 546 could have drawn the train if engine 546 had been in proper condition for the work of drawing a train at what point on the railroad would engine 546, with cars attached, been at the time of the accident or the collision?

Mr. Moore: I object to that. It pre-supposes it was not in proper condition and the witness has

 
said he did not know what condition it was in.

Mr. Burke: He has testified she did not work to suit him; that they had to wait there to generate

steam on the road, that they had reported at Fairfax on the day before all this, and I think the evidence is amply before this jury and your Honor to show that the engine was not capable of hauling the cars. My question is based upon the supposition simply to get at the fact to be established deducible from the hypothesis, and when I propounded this question it was on that theory. I am asking him how far the engine would have drawn the train, whether it would have been beyond Gaps Siding or not, otherwise the jury will be left in the dark.

The Court: I have allowed you to ask him the condition of the engine, what time that engine

 
would ordinarily have made, and how far the engine ought to have been.

The Court:  Was that engine in normal condition?

The Witness: I have just certified I do not know the condition that was required of it, it is not in

our capacity to know it. I could only get my information from the engineer, and depend on him to tell me.

By Mr. Caton

Q. Was the engine doing ordinary work that time?  A. The engine had stopped, and he gave me as evidence it would not make enough steam.

The Court:  Do you know the reason it did not steam? A. Deed I do not sir. I don’t know what the

 
fault of the engine was.

By Mr. Burke 

Q. I want you to tell how far west that train would have been if she had been steaming and not struck by someone else at the time she was struck?  A. Leaving here at 3:50 and being struck at 5:13, well, let’s suppose she would make 25 miles an hour, at what point on Manassas Branch is 25 miles from Manassas.

Q. Would she have been beyond Gaps Siding, 15 miles?  A. She should have been with the work I had for the engine to do. My work required me about ten minutes, and I could have gone away unless prevented from some other cause.

X-EXAMINATION

By Mr. Moore

Q. Mr. Wattell how many loads was engine 546 drawing that morning?  A. Leaving here sir?

Q. Yes sir.  A. Five and twelve making 17, five loads and twelve empties.

Q. 12 empties?  A. Yes sir.

Q. When you spoke while ago about what you supposed would be a full load for an engine, I think you said 15 or 17 loads, didn’t you?   A. I said I would suppose so.

Q. You meant all the cars would be loaded?  A. Ordinary loads, just as they would be.

Q. Now, Mr. Wattell, how long did you stop at Wellington?  A. I haven’t any record of my delays there.

Q. Several minutes I suppose, you stopped there not only to shift cars, but it was understood the engine was not steaming is that correct?  A. Yes sir.

Q. Did your flagman, Mr. Driver, go back to protect the rear of the train while it stopped there?  A. He didn’t do so on arrival at Wellington.

Q. Did he do so while the train was at Wellington?  A. I left him then, I don’t know, he came back to the rear end.

Q. You didn’t direct him to do it?  A. Did not.

Q. Didn’t ask that he did it?  A. Did not.

Q. When you proceeded on from Wellington up the hill 1 ½ miles or so, you stopped for several minutes; did Driver go back then to protect the rear of the train? A. I don’t know sir. I was on the engine.

Q. You didn’t see that he went back?  A. I didn’t instruct him to go, and didn’t see that he had gone.

Q. Was it your duty under the rules, Mr. Wattell, to see that he did protect the train?  A. I am responsible for it sir.

Q. Mr. Wattell you had been on that line for sometime hadn’t you?  A. Not regularly.

Q. For how many months or how many years?  A. I couldn’t remember the number of trips I had made.

Q. You knew it was a single tract?  A. Yes.

Q. And that freights and extras were liable to be running in both directions night and day, scheduled and unscheduled?  A. Just as much as anywhere else, that would be governed by the Superintendent.

Q. And with that knowledge you did not direct Mr. Driver to go back and protect the rear of the train there at Wellington or a mile and one half from Wellington.

OBJECTION - OVERRULED.

Ans. It was not one and a half miles from Wellington, the train was moving one and a half miles from Wellington.

Q. I mean previous?  A. At no time, did I order him to protect the rear, he was governed by his own rules and regulations.

Q. You  have stated Mr. Wattell it was your duty to see that he went back and protected the train?  A. I understood I was responsible for his protection of it.

At 1:10 P.M., the Court adjourned to meet at 1 P.M. same day.

After Recess Mr. A. M. Wattell resumed the stand.

By Mr. Moore

Q. Mr. Wattell, when a train is standing or is moving at night, a freight train, how many lights, if any lights, are shown on the rear? A. There are two indicating the rear of the train.

Q. What are those?  A. Red

Q. Did that train have red lights that night?  A. When I left it last it did.

Q. That was just previous to the accident wasn’t it?  A. Yes sir.

Q. You have stated that so far as you know the flagman, Mr. Driver, did not go back to protect that train, that’s correct isn’t it?  A. Yes sir, so far as I know. I don’t know whether he did or not.

Q. You have nothing to indicate that he did?  A. I don’t know one way or the other.

Q. You didn’t hear any whistle calling to him?  A. I don’t remember whether he called him in or called for a signal.

Q. Can’t tell us whether he went back or not?  A. No sir, can not.

Q. Now Mr. Wattell, will you please look at Book of Rules which I hand you and see whether you recognize rules 367, 370 and 409, as having been in force at the time of this accident; take 367 first, you can read them to yourself, then 370 and 409?  A. They are about the same as when I was examined, so far as I can see.

Q. Same rules so far as you know as were in force at the time of this accident?  A. Yes sir.


Mr. Moore: I want to read them just at this point/


Mr. Burke: I don’t see the applicability of those rules to this case, as to the duties of conductor.

The Court: It seems to me the rules connected with this accident, which regulated the operation

 
of those trains is relevant to this case. I will admit them.

EXCEPTION

Mr. Moore: Rules 367, 370 and 409, under heading “Conductors”, reads as follows:  

367. They will have charge of the trains to which they are assigned and of all persons employed thereon. They are responsible for the safe and proper management of such trains, for the protection and care of passengers, baggage and freight, for a thorough performance of duty by the train employees, and for the observance and enforcement of all rules and orders relative thereto. They will report all violations of rules and neglect of duty by the train employees to the Superintendent or Trainsary, suspend any such employee for the rest of the trip, should safely require it.

370. They must never entrust the duties of a flagman to any person not entirely familiar with them, except when absolutely necessary, and then they must give the fullest instructions in such duties which the circumstances will permit.

409. They must constantly bear in mind that many of the most serious accidents to trains have resulted from failure to properly protect them. They must not allow any other duties to interfere with the necessary precautions for the protection of their trains, and must invariably require their flagman to act with the utmost promptness and in strict accordance with the rules. When a train fails to make its schedule time to such an extent as to involve any risk of its being overtaken by a following train, the conductor must see that it is slowed sufficiently to admit of the flagman getting off and going back to protect it, as prescribed by Rule 99.

Q. Mr. Wattell, those are the rules that affected conductor as I understand, at the time of the accident? A.  I think so. I don’t see any change in them.

Q. And you say you did not give any instructions to Mr. Driver, if I understood you correctly, because he had and knew the rules himself?  A. He is required by the Company to know them sir. You will find that in instructions to flagman. They are instructed to flag without my instruction.


Mr. Burke: That is rule 99? 


Witness:  That’s the flagman’s rule.

Mr. Burke: If your honor please, this testimony bears on the duties of flagmen on proceeding

 
trains, not of conductors of trains approaching.

The Court: I think they are both involved in this matter.

Q. Mr. Wattell, you have referred to the rule which governed the flagman, and which you looked to him to obey, but do not know whether he obeyed or not, have you reference to Rule 99 in the rule book which I have shown you?  A. That is a flagman’s rule which he should understand. Isn’t there some in there which say they shall not wait for conductors to authorize them to go back, doesn’t it say so sir?


The Court: You can examine it for yourself.

Q. Rule 99 in this book which you have looked at, is the rule in force at the time of this accident? A. Just the same sir.


Mr. Moore:  I offer this rule in evidence.


OBJECTION as not applicable.


The Court: What does the rule refer to? I think that is admissible.


EXCEPTION


Mr. Moore:  reads Rule 99 as follows:

99.When a train is stopped at an unusual point or is delayed at a regular stop over three minutes, or when it fails to make its schedule time, the flagman must immediately go back with danger signals to stop any train moving in the same direction. At a point ONE-HALF OF A MILE (or 18 telegraph poles) from the rear of his train he must place one torpedo on the rail, on engineman’s side; he must then continue to go back at least THREE-FOURTHS OF A MILE (or 27 telegraph poles) from the rear of his train and place TWO torpedoes on the rail, ten yards a part (one rail length), when he may return to a point ONE HALF OF A MILE (or 18 telegraph poles) from the rear of his train, and he must remain there until recalled; but if a passenger train is due with TEN minutes, he must remain until it arrives. When he comes in he will remove the torpedo nearest to the train, but the TWO torpedoes must be left on the rail as a caution signal to any following train.


If the delay occurs upon single tract, and it becomes necessary to protect the front of the train, or if any other track is obstructed, the front brakeman must go forward and use the same precautions. If the front brakeman is unable to leave the train, the fireman must be sent in his place.


On descending grades, or during blinding storms or fog, the flagman must go as much further than the distance named above as will insure absolute safety, placing the torpedoes at relatively greater distances from the obstruction.

RE-DIRECT EXAMINATION

By Mr. Burke:

Q. Mr. Wattell, in answer to a question by Mr. Moore you said there was a rule which required that flagman must not wait for a signal from the conductor; I call your attention to Rule 590, and ask if that is the rule to which you refer?  A. That is the same thing. They do it without instructions, under that rule.


The Court: Do you want to read it? 


Mr. Moore:  You can offer it in evidence


Mr. Burke: I don’t know that I care to offer it in evidence.


Mr. Burke: I will offer it in evidence simply on account of the witness.


Mr. Burke reads Rule 590, which reads as follows.

590. They (Flagmen) must obey the signal from the engineman prescribed by the Rules, but they must never await for such signal or for orders from the conductor when their trains need protection.

(Witness Excused)

Mr. M. J. Cullen, a witness of lawful age, being duly sworn testified as follows:

Q. Mr. Cullen, state your place of residence?  A. Alexandria.

Q. What has been your business for the past several years?  A. Engineer

Q. How long have you been an engineer?  A. Since 1895, nine years.

Q. Engineer, with respect to what sort of engines?  A. Locomotives.

Q. Engines?  A. Yes sir.

Q. In whose employ were you on the 14th day of November, 1901?  A. Southern Railway Company.

Q. Were you acquainted with engine No. 546?  A. Yes sir.

Q. Where were you on that day,-the day before the accident to Mr. McDonald, where were you and where was that engine on that day?  A. Between here and Fairfax, - Manassas and Fairfax.

Q. What sort of work were you doing with that engine?  A. Putting in a steam shovel up at Fairfax.

Q. Was that light or heavy work?  A. Light work.

Q. What did you discover in connection with that engine on that day?  A. Discover?

Q. Yes sir. What was her condition on that day?  A. Her condition was that she was not steaming very good.

Q. Did you make such report?  A. Yes sir.

Q. To whom?  A. Master Mechanic.

Q. Where?  A. Alexandria.

Q. Where did you make that report?  A. At Fairfax.

Q. In Fairfax County?  A. Fairfax Station.

Q. What direction was given you by the Master Mechanic after you made the report that she was not generating sufficient steam?  A. Didn’t get any.

Q. Did you get any directions from any source as to what you were to do with that engine, and where she was to be repaired?  A. Not at that time.

Q. When did you get them?  A. That evening.

Q. Where were you?  A. Manassas.

Q. What were the directions?  A. To take it to Strasburg.

Q. For what purpose?  A. He never fixed that.

Q. What time did you get that information in the day preceding the accident?  A. About seven o’clock in the evening.

Q. Through the telegraph office at Manassas?  A. Yes sir.

Q. Now you stated I believe that you were the engineer on that engine 546?  A. Yes sir.

Q. What orders did you get on the next morning, the morning of the fifteenth, and at what time did you get those orders if you remember?  A. I don’t remember. I got orders to run extra from Manassas to Strasburg Yard.

Q. What were you to do with respect to cars with that engine 546?  A. Respect to cars?

Q. Yes, was the engine to proceed alone, or were you to draw a train of cars?  A. Take a train.

Q. How many cars did you have orders to take?  A. I don’t know as I had orders to take any amount. We had 15 or 17 cars.

Q. Do you remember how many were loaded?  A. No sir.

Q. Where were you directed to go with that train?  A. Strasburg.

Q. From whom did you receive that order?  A. Chief train dispatcher I guess.

Q. Have you got that order?  A. No sir.

Q. I suppose you turned it in or something?  A. I don’t think I did.

Q. What time did you leave Manassas on engine 546 and the train, on the morning of the 15th of November 1901?  A. I couldn’t say. Somewhere around 4 o’clock. It might be after four o’clock, - about that time.

Q. Do you know how long it took you to get to Wellington that morning?  A. No sir, couldn’t really tell now.

Q. When you arrived at Wellington, tell the jury how long you were delayed at Wellington?  A. I was delayed about 20 minutes.

Q. How much were you delayed by work and how much by, in, an effort to get up steam.  A. I stayed there about ten minutes for steam.

Q. After you left Wellington, how far did you proceed before you stopped?  A. About a mile to the top of the hill.

Q. What caused you to stop?  A. Stopped for steam.

Q. After you stopped Mr. Cullen, how long did you remain there, or were you unable to get up steam?  A. 8 or 10 minutes.

Q. Who was your conductor?  A. Wattell.

Q. Do you remember his going to the front of the engine and getting on the engine? A. Yes sir.

Q. Did you notify him of the condition of the engine?  A. No sir.

Q. There was a collision occurred that night between the rear of your train and the train of Mr. McDonald, did you see Mr. McDonald that night?  A. After the collision I seen him.

Q. Was he alive or dead?  A. Dead.

Q. How far had you proceeded after that last stop?  A. About three quarters of a mile, half or three quarters.

Q. If your engine had been capable of generating the proper amount of steam, how far would your train have proceeded on your way to Strasburg before that accident.  A. Well, I made about the schedule run, only that ten minutes I stopped at Wellington. I suppose I would have been gone 20 minutes.

Q. How far would that have been?  A. Five miles or six.

Q. Would it have been beyond Gaps Siding?  A. No sir.

Q. Would not?  A. No sir. I couldn’t really tell how far I would have been. I was making schedule time with the train, while I was running.

Q. If you had been making schedule time, what would be the schedule with a train of cars between eleven or twelve light cars and five loaded cars.  A. There are different schedules for trains.

Q. What would be about, - you were not running by any schedule that night?  A. No sir.

Q. You left here at about what time?  A. Somewhere around four o’clock.

Q. It was not quite four was it?  A. I guess it was four o’clock.

Q. Do you know what time this accident happened?  A. Yes sir.

Q. What time?  A. 5:15

Q. That was an hour and twelve minutes after you left here?  A. Yes sir. I really don’t know the time I left here.

Q. How long were you delayed by the switching at Wellington?  A. 10 minutes, We had a couple of switches to make.

Q. Delayed ten minutes making the switches?  A. Yes sir.

Q. And how far were you from Manassas when the accident happened?  A. Seven and three-quarters of a mile, or seven and a half.

Q. Deducting twelve minutes for an hour and thirteen minutes would leave an hour and one minute, that you went 7 ½ miles in, how far would you have gone in an hour and one minute, if you had an engine in fit condition to draw that train?  A. Couldn’t tell you that.

Q. Can’t you estimate it, running at the proper rate of speed?  A. There are grades there you can make 25 miles and hour, and grades you can’t make 10.

Q. I am asking you as to the average, with a good proper engine, and that engine in good order, fit condition?  A. You might make ten miles an hour, going up grade around Wellington, then you would make 25 miles in other places.

Q. Taking it from here on beyond Wellington, how far would you have gotten in an hour and one minute, leaving Manassas, on that line of railroad, with an engine in good condition?  A. I couldn’t tell you that.

Q. Would she have made 15 miles an hour in good condition?  A. Well, she might have in places she would make over that and in places she would not make it.

Q. Wouldn’t the average be 15 miles an hour?  A. Might, without stops.

Q. Well, I have deducted the stop at Wellington. Then you would have gone 15 miles from Manassas in a hour and one minute, without stopping?  A. Yes sir.

Q. And you stopped ten minutes at Wellington and it was one hour and thirteen minutes after you left Wellington that the accident happened?  A. No sir. After I left Wellington.

Q. After you left Manassas?  A. I really don’t know what time I left Manassas, - couldn’t say. Register calls it fifty.


Mr. Caton:  3:50


Witness: I heard so. I don’t know.

Q. Was Mr. McDonald killed by the collision?  A. Yes sir.

Q. Was your flagman killed by the collision, Mr. Driver?  A. Couldn’t say, I never seen him.

Q. Did you have any notice or knowledge that Mr. McDonald with engine 832 was going to follow you on that route?  A. No sir.

Q. What was your intention with respect to side tracking that engine, after you discovered it would not generate steam?  A. I had none.

Q. Did the conductor have any?  A. He might have.

Q. Didn’t he direct you that he would side track the train?  A. Yes sir.


Mr. Moore: I object to what the conductor said to him.

Q. Did he give you such direction Mr. Cullen?  A. He got up on the engine and said “We will take her over to Haymarket, there is an operating station over there, and put her in a side track.

By the Court

Q. Was that a casual remark or an order to you?  A. Conductor said so.

Q. Was that a casual remark made by the Conductor to you or was it a direction?  A. The conductor made that remark to me.

Q. Did you understand that he directed you to do that or just made that remark?  A. He may have meant to do it, he says “We will take her over to Haymarket and go into side track, there is an operating station there.

Q. When you arrived at Haymarket would you have taken her into a side track?  A. I couldn’t say sir; that was the conductor’s instructions to do that.

Mr. Moore: I object to the testimony of the witness as to any conversation between himself and

 
the conductor, as effecting the Company, as irrelevant and improper.

Mr. Burke: If your Honor please, the conductor testified it was his intention to take this engine in

and I am just simply corroborating the testimony of the conductor by the testimony of Mr. Cullen.

Mr. Moore: The Conductor testified and it ought to end there.

The Court: That’s true, but still he can corroborate his witness by competent testimony. The only

hesitancy I have is whether the conductor gave him that direction, or was it a casual remark. Now the effect of it would be for the jury to consider. I want to find out from the witness, - do you understand that he directed you to do that.

The Witness: He just said so. I didn’t know whether he was going to do it or not.

The Court: He just made that remark to you at the time you refer to.

The Witness: Yes sir.

The Court: Was the engine in motion then or standing still?

The Witness: Standing still

The Court: What were you doing.

The Witness: Trying to get up steam at the time sir.

EXCEPTION

By Mr. Burke

Q. Did you have sufficient coal to generate the steam.  A. Yes sir, with an average run of coal.

Q. Had plenty of water in the engine?  A. Plenty of water.

Q. Plenty of coal?  A. Yes sir.

Q. Why did you report the engine?  A. She wasn’t steaming good.

Q. Why?  A. I don’t know why. I couldn’t see anything to prevent her from steaming.

Q. How many days had she been in that condition before you reported her at Fairfax?  A. I think two days I had her that I remember.

Q. Do you know whether or not she could steam before you got it?


Mr. Moore: of your own knowledge.


Ans. Before that she steamed pretty good when I had her.

The Court: Do you know of your own knowledge whether or not that engine had been reported to

 
the Company as defective in steaming prior to the 14th of November

The Witness: No sir.

Q. Mr. Cullen, you said there was an operating station at Haymarket?  A. Yes sir.

Q. Were there any telegraph operators operating their telegraphic officers along the line of that railroad at that time at night?  A.  No. sir

Q. From Manassas to Strasburg?  A. No sir. There were operating stations, but I don’t think they were open at night.

X-EXAMINATION

By Mr. Moore

Q. Mr. Cullen how fast were you going when 832 collided with your rear?  A. I was making 12 miles per hour or better.

Q. Now when you stopped at Wellington and was getting up steam there, didn’t you see Driver, the flagman, on the caboose steps  A. No sir, that was at the other place.

Q. Where was that?  A. At the top of the hill at Wellington.

Q. When you stopped for eight or ten minutes?  A. Yes sir.

Q. You saw him on the caboose steps?  A. Yes sir.

Q. Then he was not back protecting the rear of the train?  A. No sir.

Q. He ought to have been back there, under the rules?  A. Yes sir.

Q. It was his duty to go back when you made that stop, and protect that train. A.  Yes Sir

OBJECTION


The Court: I would rule out any evidence as to his duty contrary to the rules.

Q. Mr. Cullen, do you know why Driver didn’t go back in pursuance of his duty and protect the rear of that train?  A. No sir

Q. He was the flagman and rear brakeman?  A. Yes sir.

Q. You didn’t blow him back?  A. No sir.

Q. And you didn’t blow him in?  A. I went to blow him in and he gave me a signal immediately.

Q. You found out he was not out when you went to blow him in.  A. Yes sir.

Q. Gave you a signal the moment you blew him in, and that satisfied you that he did not go out?  A. Yes sir.

OBJECTION

The Court: Of course, he can’t testify as to arguments. He can only testify as to the facts, but he 


has a right to ask him about his knowledge of the situation.

Mr. Moore: I think I am strictly within my limits.

The Court: On  X-examination that is universally done.

Mr. Burke: If I am to have the same opportunity when it comes my turn.

The Court: So far as I know I am going to require both to stay within the rules.

Mr. Moore: If I make a mistake I want to be called down.

Q. Mr. Cullen you say you failed to give him a signal directing him to go back and protect the train either at Wellington or the point west of Wellington, is that correct.  A. Yes sir.

Q. It was your duty to give him that signal?  A. Yes sir.

Q. Will you please see whether rules 502, 538 and 14, sections marked “C, D and E” were in force at the time of this accident, the first one is 502, under the head of “Enginemen,” in the Rule Book shown Mr. Wattell, then No. 538, 502 and 508?  A. 538 sir?  Yes sir.


Mr. Moore:  I offer these rules in evidence, 502, 538 and 14.


The Court: What do they refer to?

Mr. Moore: Duties of enginemen and the signals.

Mr. Burke: We object to the introduction of the rules at this time, in as much as they are part of 

the case of the defendant; that the defendant now is on the cross examination. He can show by this witness that these were the rules of the Company and then if counsel for the defendant desires to offer these rules in evidence when it comes to his turn, then to read them to the jury subject to the objection and action of the court thereon, and not introduce them now.

The Court: I admit the rules subject to the exception.

EXCEPTION

Mr. Moore reads the rules, as follows:

502. They (enginemen) are jointly responsible with the conductor for the movement and

protection of their trains in accordance with the Rules, they are individually responsible for the observance of rules relative to their duties, and must decline to obey any order by the conductor or any other person which involves the violation of such rules, or peril to persons or property.

538 When an engineman is unable to proceed with his train on account of a danger signal, an obstruction, a defect of track, or a failure of his engine, so that it becomes necessary that the rear of the train be protected by a flagman, he must immediately give the signal prescribed by Rule 14 “c”; or when he fails to make his running time to an extent which involves any risk of being overtaken by a following train, he must immediately show the train sufficiently to admit of the flagman getting off and must then give the signal prescribed by Rule 14 “c”.

AUDIBLE SIGNALS

Engine Steam Whistle Signals.

Sound






Indication

(c) – 000




Flagman go back and protect rear of train

(d) - - - -





Flagman return from West or South

(e) - - - - -




Flagman return from East or North

Q. Now as I understand Mr. Cullen, you can correct me, if I am mistaken, neither at Wellington nor at the point west, did you give any signal for this flagman to go back and protect the rear of the train. A. No sir.

Q. At Wellington you did not sound any signal for the flagman to come in?  A. Yes sir

Q. Where did you find him standing?  Gave you the signal from the caboose?  A. Yes sir.

Q. As soon as you signaled for the flagman to come in you found that he was in the caboose for he gave you that signal from the caboose?  A. Yes sir.

Mr. Burke: I object to that way of putting the question. How did this witness know he was in the

 
caboose? You didn’t hear him Mr. Cullen?


Mr. Moore: Didn’t you see him on the caboose steps?


The Witness: I couldn’t see him in the distance at night.


The Court: What signal did he give you?


The Witness:  Proceed signal


The Court: Was it the duty of the flagman to give the proceed signal?


The Witness:  Yes sir.

Q. If he had been out in the rear of the train and you gave the signal you would have to wait for him to get to the caboose, but as a matter of fact you found as soon as you gave the signal he was in the caboose, and signaled to you from the caboose to start ahead?   A. Yes sir.

Q. That was at Wellington?  A.    Above Wellington about a mile and a half.

Q. At Wellington you did not give him any signal to go back or come in?  A. No sir, I don’t believe I did.

Q. You don’t know whether he went back or not.  A. I know he did not.

Mr. Burke:  I object to that, because, what has that got to do with the accident which happened

 
one  &  ½ miles beyond.

Mr. Moore: We have got to prove of what relation. It was his duty to have torpedoed the track

 
and left torpedoes there, and we are going to show that no torpedoes were left anywhere.

The Court: He has a right to show that.

Mr. Burke: I will agree with him that there were not any left anywhere. Can’t we save time.

Mr. Moore: No sir, we can’t save any time in that way. I am much obliged to my friend of course.

Q. Now Mr. Cullen you have said at Wellington you know that Mr. Driver did not go back to protect the rear of his train while you were waiting there, how do you know it?  A. O seen his lamps back there.

Q. If he had gone back to protect the rear of the train he would have taken them with him?  A. Yes sir.

OBJECTION

Q. Was it his duty to have taken his lamps?  A. Yes sir.

OBJECTION


Mr. Moore: I have modified my question and asked him if the rules required it and he said “Yes”

Q. If that train had been properly protected by the flagman an accident would not have occurred would it?

OBJECTION

The Court: He was in charge of one of these trains. He has a right to find out all about the

 
operation of that train.

EXCEPTION


Answer – They might have run by the flagman.

The Court: I don’t think that is a proper question. I think about all you can do is to show what

they did do. I just strike that out. You can show what they did, and what it was their duty to do.

Q. Under the rules, flagmen going back to protect the train would have taken his lantern and used that as a signal?  A. Yes sir.

Q. And would also have taken his torpedoes and used them?  A. Yes sir.

Q. Mr. Cullen you were waiting for about ten minutes at the point West of Wellington, under the rules it was the duty of the flagman to go how far back so to protect the rear of his train?  A. Three-quarters of a mile.

Q. How many?  A. Three –quarters

Q. Now as an engineer, you have had long experience as an engineer haven’t you?  A. Yes sir.

Q. Wouldn’t there have been ample opportunity to stop a train going twenty or thirty miles an hour or ¾ of a mile? A. Yes sir.

By The Court:

Q. When they stopped just before the collision occurred had you given the signal then to call in the brakeman?  A. Yes sir. Just started, when he gave me the signal he was on the caboose.

Q. That was just immediately prior to the collision?  A. Yes sir.

Q. How did you know it was the brakeman you say?  A. From his lamp and the signal.

Q. What was the signal he gave with the lantern?  A. Raised and lowered it.

Q. Was that the signal to go ahead?  A. Yes sir.

Q. How long had that been given before the other train ran into you?  A. Couple or three minutes anyway.

Q. You had the signal for two or three minutes, had you moved?  A. Yes sir, three quarters of a mile.

Q. Your train was in motion when the collision occurred?  A. Yes sir.

RE-DIRECT EXAMINATION

By Mr. Burke

Q. You say that according to these rules here that the flagman is to go back three-quarters of a mile to the rear of the train to flag the pursuing train?  A. Yes sir, that’s what the rules call for.

Q. Then when you call him back, when you are ready to start, when your steam got up sufficiently to make the start, then you would blow your whistle for him to come in to the rear of the train?  A. Yes sir.

Q. How long would you wait for him to get back?  A. Wait until he came in.

Q. Three quarters of a mile?  A. He wouldn’t be that far back.

Q. He would go back three-quarters of a mile wouldn’t he.  A. Yes sir.

Q. Do you know how long it would take him to get back to your train?  A. No sir.

Q. To flag the pursuing train ?  A. No sir.

Q. Now then when you had a train with an engine like this stopped within a half a mile of the last stopping place where you had to stop to get up steam, Did he then he had to go back three-quarters of a mile at Wellington?  A. Yes sir.

Q. Then you would have to call him in three-quarters of a mile from Wellington, then when you got one-half mile, he would have to go three-quarters of a mile, that would put him beyond Wellington?  A. No sir, I was a mile from Wellington, didn’t I say.

Q. I beg your pardon. I mixed you up Mr. Cullen. He would have to go back 2/4 of a mile then for this second stop, that would carry him back nearly to Wellington?  A. He would be a mile ahead yet wouldn’t he.

Q. Then if you had to stop again half a mile further on, he would have to go back then ¾ of a mile, and you would have to wait for him to go back and come in each time?  A. Yes sir.

Q. Do you think you would ever have gotten to Haymarket that night proceeding that way?  A. Wouldn’t he be a mile ahead every time he came in?

Q. He would leave you there and get a mile behind? A. He would be a mile ahead every time.

Q. He would double on himself every time. Every time you went a mile he would go a mile and a half; every time you got a mile he would travel a mile and a half. How long would you have to stop to let him go three quarters of a mile and let him return ¾ of a mile?  A. I couldn’t say.

Q. Not counting for when he would get somewhat fatigued by this pedestrian exercise, - not allowing for that?  A. No sir.

Q. Mr. Cullen, do you remember the time of that accident, when it took place exactly?  A. I believe about 5:12, I think.


Juror: Mr. Cullen you said you were going at the rate of 12 miles an hour when the trains struck?


Witness: Just about.

Juror: You admitted it had been three minutes since you got the signal, can you get up steam to

 
go 12 miles an hour in three minutes with a defective engine?


Witness: Yes sir.

RE-CROSS EXAMINATION

By Mr. Moore

Q. Mr. Cullen, you have stated you could not see anything wrong with the engine except it couldn’t make steam, and you made the report at Fairfax?  A. Yes sir.

Q. And you were ordered to take the engine to Strasburg?  A. Yes sir.

Q. One of the shops is there is it?  A. No sir.

Q. Why were you ordered to take it to Strasburg?  A. To Strasburg.

Q. I say why were you ordered to take it to Strasburg?  A. They often send men up there to look after the engines – machinists.

Q. Now Mr. Cullen you say there wasn’t anything wrong so far as you could see, wrong with the engine, do you know why it did not make steam?  A. No sir.

Q. Are there not a great many reasons why engines do not make steam?  A. There certainly are.

Q. Quality of the coal has something to do with it?  A. Yes sir.

Q. State of the weather has something to do with it?  A. A little sometimes.

Q. What other causes will operate?  A. Flues get stopped up, wood get in the boiler.

Q. What other causes?  A. Fire get dirty.

Q. It is quite a common thing for a railroad locomotive to falter in getting up steam?  A. Certainly is.

Q. It is quite a frequent thing with good engines?  A. Common occurrences every day.

Q. How long did you say you had been an engineer?  A. Nine years.

RE-RE-DIRECT EXAMINATION

By Mr. Burke

Q. You say that this failure to get up steam occurs every day, does that occur from the fact that the fires have not been started in a proper way, or from a defect in the engine?  A. Every day.

Q. You said it occurred every day?  A. the fire might be dirty, - not cleaned properly.

Q. Do you send an engine to the machine shop on account of the fire getting dirty?  A. No sir.

Q. You do that yourselves on the train?  A. Sometimes they have hostlers on the road to do it at different points.

Q. You would not report an engine for some little trivial matter that could be remedied, you would not report an engine to the Master Mechanic for that?   A. No sir, if she was steaming good I would not report her.

Mr. Burke: To assist in this matter we would like to have it agreed that we can offer such rules in 

evidence as we desire on our side, and then when the defendant comes to his case, he can offer such as they desire.

The Court: That is agreeable to the court, if it is agreeable to both parties.

Mr. Moore:  It is perfectly agreeable. It is agreed that the book heretofore used is the Book of 

Rules of Southern Railway Company.

By the Court

Q. Mr. Cullen what is the course or the action on the part of the Company when you report an engine not steaming properly?  A. Generally take her in and clean out her flues, and wash out her boilers.

Q. Now for instance you report at Fairfax, what would be the ordinary course, where they would carry her to?  A. Harrisonburg or Alexandria

Q. It is their ordinary course to carry them to Strasburg?  A. Yes sir.

Q. Why did you say Harrisonburg or Alexandria?  A. Either Harrisonburg or Alexandria, that they can was out boilers.

Q. Can they do it at Strasburg?  A. No sir.

Q. What was the purpose of carrying it to Strasburg?  A. On the way to Harrisonburg I suppose. That was our terminal and then some one else would take it to Harrisonburg.

Q. Your orders would not go any further than Strasburg. A. No sir, somebody else would take it on to Harrisonburg they changed crews there.

By Mr. Burke

Q. Are there any work shops at Harrisonburg?  A. Yes sir, small shops there.

Q. Engine shops?  A. Yes sir.

Q. For the repairing of engines?  A. Yes sir.

Q. Were those shops in active operation at the time?  A. Yes sir.

Q. What is the distance from Fairfax Station, where you reported this engine, to Alexandria?  A.  Twenty miles, I should think, fifteen or twenty.

Q. How far was it from there to Harrisonburg, from Fairfax to Harrisonburg?  A. About 130 miles

Q. Are you sufficiently acquainted with the shops in Alexandria to know whether or not they are the general shops of the Company?  A. For this division.

Q. Including the Manassas Branch you mean?  A.  Yes sir.

Q. They didn’t order you to Alexandria within 15 miles? No sir.

WITNESS EXCUSED

William Miller (colored) a witness of lawful age, being first duly sworn, testified as follows:

Q. State your name to the Jury?  A. William Miller

Q. Where do you live William?  A. Manassas

Q. Did you know Mr. Ernest McDonald?  A. Yes sir, I was slightly acquainted with him.

Q. Do you remember the day he was killed?  A. yes sir.

Q. Where was it?  A. It was just about between Wellington and Gainesville.

Q. What were you doing there?  A. Firing

Q. Firing for who?  A. Mr. Cullen.

Q. The gentleman who has just been on the stand.  A. Yes sir.

Q. Were you employed by the railroad company at the time as fireman?  A. Yes sir.

Q. Do you remember the day before that accident?  A. Yes sir.

Q. Where were you firing then?  A.  Yes sir

Q. Where were you firing?  A. Between Manassas and Fairfax

Q. What was the condition of that engine the day before?


Mr. Moore:  Ask whether he knows about the construction of engines.


The Court: As a common observer he can tell how the engine acted.

QUESTION WITHDRAWN

Q. How long had you been firing?  A. A couple of years.

Q. How long had you been firing on that engine before the day of Mr. McDonald’s death?  A. I don’t exactly remember now how long I had been on that engine, couple of days I guess.

Q. You remember the day before you were at Fairfax?  A. Yes sir.

Q. What were your duties as fireman?  A. To fire and keep up steam if I could.

Q. You say if you could, could you?  A. Yes sir, if she would make any steam I could keep her there.

Q. Could you make steam when she was at Fairfax on the day before Mr. McDonald was killed?  A. She done tolerably well.

Q. You were doing light work that day were you not?  A. Yes sir.

Q. You were sent out the next morning were you not?  A. Yes sir.

Q. The morning of the day Mr. McDonald was killed?  A. Yes sir.

Q. Where were you sent from?  A. Manassas

Q. What difficulty if any did you have in maintaining steam on that engine?  A. She wouldn’t make steam and I could not keep steam up in her.

Q. Do you know what was the matter ?  No sir, I do not

Q. How often did you stop because of failure to keep up steam?  A. Couple of times, - two or three times, something like that.

Q. Do you remember stopping at Wellington on account of failure to steam?  A. Yes sir. We were putting in some cars and while we were putting in cars got up steam.

Q. Did you supply the furnace with a sufficient amount of coal?  A. Yes sir.

Q. What was the nature of the coal, was it good coal, bad coal, or what?  A. Very bad coal.

Q. Did you have plenty of water in the tender?  A. Yes sir, We taken a tank of water here at Manassas and we ought to have had it.

Q. After you passed Wellington do you remember stopping again?  A. Yes sir, up on the hill.

Q. Do you know how you stopped on that hill?  A. About eight or ten minutes in my opinion. I never looked at no watch.

Q. Were you giving her coal all the time?  A. No sir, not all the time, give it a chance to burn.

Q. Well, she burnt alright didn’t she?  A. No sir, she didn’t burn exactly alright. She wouldn’t  burn it good.

Q. She wouldn’t burn?  A. She wouldn’t burn it free, it would get black; fire would get black and dead looking.

Q. Did she come to a stop or standstill going up?  A. No sir, she was going to stop and then we would shut her off and get up steam and fill it up with water so we could move with her.

Q. How fast was she going just before she stopped, creeping along or going.  A. Well, I don’t know how fast she was going.

Q. Fast as a man could walk?  A. O yes, beating that.


Mr. Moore: The whole examination is leading, but it is not very material.

Mr. Caton: May it please your Honor, we desire to offer in evidence, the rules, page 40, under the

 
heading, “Form H. Work Extra”

Mr. Moore: How is that relevant. These were not work trains.

Mr. Caton: We propose to produce the orders to show that train 832 was a work train, and it will

 
be offered in connection with these rules.



FORM H. WORK EXTRA.

(1)Work extra _______ will work _____ until _______ between _____ and ______.

Examples


(2) Work extra 292 will work seven (7) a.m. until six (6) p.m. between Berne and Turin.

The working limits should be as short as practicable, to be changed as the progress of the work may require. The above may be combined thus: (a) Work Extra 292 will run Berne to Turin and work seven (7) a.m. until six (6) p.m. between Turin and Rome.

When an order has been given to work between designated points, no other extra shall be authorized to run over that part of the track without provision for passing the work extra.

When it is anticipated that a work extra may be where it can not be reached for orders, it may be directed to report for orders at a given time and place, or an order may be given that it shall clear the track for (or protect itself after a certain hour against) a designated extra by adding to (1) the following words:

(b) And will keep clear of (or protect against) Extra 223 south between Antwerp and Brussels after two-ten (2.10) p. m.

In this case extra 223 must not pass the northern most station before two-ten (2.10) p. m., at which time the work extra must be out of the way, or protected (as the order may require) between those points.

When the movement of an extra over the working limits can not be anticipated by these or other orders to the work extra, an order must be given to such extra to protect itself against the work extra in the following form:

(c) Extra 76 will protect against work extra 95 between Lyons and Paris. This may be added to the order to run extra.

A work extra when met or overtaken by an extra must allow it to pass. When it is desirable that a work extra shall at all times protect itself while on working limits, it may be done by adding to (1) the following words. (d) Protecting itself.

A train receiving this order must, whether standing or moving protect itself within the working limits in both directions in the manner provided in Rule 99.

The regular train receiving this order must run expecting to find the work extra protecting itself within the limits named.

It is admitted by counsel that the following order was found on the body of Mr. Ernest E. McDonald, immediately after his death.

SOUTHERN RAILWAY COMPANY

Form 31



Train Order No. 3



Form 31

To Conductor & Engineman
At Manassas Station

Train Eng. 832

Work extra 832 will work four forty (440) AM. Until nine (9) AM between Manassas & Broad Run








N. J. O. Superintendent

Conductor and Engineman must both have a copy of this order

Time received 440 AM. OK.  Given at 441 AM.

Conductor
Engineman
Train

Made

Time

Operator

McDonald
Amos

EX 832

Complete
441 AM

Hixson









N. J. O.


It is also agreed by counsel that the watch is admitted for the sake of showing that apparently it stopped at the hour 5:13, and that the watch as presented shows that; and that it is the watch of Mr. McDonald which was found in his possession immediately after his death.

Mrs. Carrie McDonald a witness of lawful age, being duly sworn, testified as follows:

Q. Mrs. McDonald, where do you live?  A. In Alexandria

Q. Are you the widow of Ernest E. McDonald?  A. I am

Q. Please state your full name?  A.  Carrie McDonald

Q. At the time of your husband’s death how many children did he leave?  A. Three

Q. What are their ages?  A. Two months, and four years, and six years.

Q. Will you give me the names of the children, giving the oldest first?  A. Robert

Q. Next?  A. Mary

Q. The Youngest?  A. Ernest

Q. Now how old is the boy?  A. Seven

Q. Mary?  A. Five

Q. And the youngest?  A. He is dead.

Q. How long after your husband’s death?  A. Two months

Q. What was the age of your husband at the time of his death?  A. He would have been 29 in December after he was killed.

Q. What was the condition of his health?  A. Perfect

Q. What were his habits?  A. Perfect

Q. Do you know what was his occupation at that time?  A. Conductor.

Q. Do you know the average pay he received at that time?  A. Something over one hundred dollars a month.

Q. What means of support did he leave you?  A. Very little.

Q. Sufficient to maintain you and your children?  A. No sir, I haven’t any home. I do not own a home.

Q. Have you any means with which to support yourself?  A. No sir, only by taking a few boarders. My health is such that I couldn’t do that if it was not for the help of my mother and sister.

Q. How long has it been that your health has been so bad?  A. Since my husband’s death. Of course it was not perfect before, but it has been worse since.

Q. Your nervous system very much shattered?  A. Yes sir.

Q. Which of course interferes with your earning a living?  A. Yes sir.

Q. Nervous condition brought on by your husband’s death?  A. By the shock of his death, yes sir.

Q. You have suffered a great deal ever since from the effect of it?  A. Yes sir; almost constantly under the care of a physician.

Q. How old was the child at the time of your husband’s death?  A. Two months old the day he was buried and died two months after his death.

Q. So now you only have two children?  A. Only the two.

Q. That’s your husband’s watch isn’t it?  A. Yes sir.

Q. You have had it in your possession ever since?  A. Yes sir. Locked in his desk.

Q. And you have had these orders in your care?  A. Yes sir, in that pocket book which I brought here.

Q. And you gave them to me?  A. Yes sir.

WITNESS EXCUSED

Mr. Caton:  May it please your Honor we desire to offer in evidence the American Experience

Table of Mortality, which I believe is recognized. This is the Life Insurance Manual published by Flitcraft, an insurance publication showing that at the age of 29 the expectation of life is 36,03 years.

TESTIMONY FOR DEFENDANT

Mr. C. N. Amos, a witness of lawful age, being duly sworn, testified as follows:

Q. Mr. Amos, will you give your full name, please?  A. Charles N. Amos.

Q. State where you reside, sir?  A. Manassas

Q. What has been your occupation?  A. Engineer.

Q. Locomotive Engineer?  A. Yes sir

Q. Were you occupied that way, the morning of November 15, 1901  A. Yes sir.

Q. What engine were you on that morning?  A. 832

Q. Same engine Mr. McDonald had in charge as Conductor?  A. Yes sir.

Q. Did you bring that engine up from Alexandria to Manassas?  A. No sir.

Q. You took charge of it at Manassas did you?  A. Yes sir.

Q. Where did you take charge of it?  A. At Manassas

Q. Will you state when she reached Manassas whether the engine or the caboose was in front?  A. Caboose was behind when it reached Manassas.

Q. That is towards Alexandria, do you mean?  A. Yes sir, engine headed west or south as it is here.

Q. Will you state what, if anything, made up that train, except the engine and the caboose?  A.  No sir, nothing but an engine and caboose?  

Q. Will you state whether or not Mr. McDonald knew before he started out from Manassas toward Strasburg that there was any train ahead of him? 

OBJECTION - QUESTION WITHDRAWN.

Q. Did you know before you started from Manassas that there was any train ahead of you going west?  A. Yes sir.

Q. How did you know it?  A. Operator here told me.


OBJECTION ON THE GROUND that the information should be in the order; that is an unauthorized statement..


The Court: What was the occupation of the person who told you the train was ahead of you?


The Witness: Telegraph operator

Mr. Moore: If your Honor please I have a rule here which requires the telegraph operator to keep

a register, and requires the conductor to keep himself notified of the register. I submit, however, that all we want to prove is knowledge here. We are not going to prove that anything inaccurate was communicated, but only the cold facts were communicated that the gentlemen on this train, both of them, were unformed of what was an absolute fact that 546 was running ahead of them. I submit I have a right to do that.

Mr. Burke: There might have been a hundred trains ahead of him.

The Court: I am unable to see on the ground that can be objectionable. He has a right to show all

 
the circumstances surrounding this accident.

EXCEPTION

Q. Mr. Amos, state by whom, if anyone, you were informed before you left Manassas that morning that there was a train ahead of you?

OBJECTION.  OVERRULED.  EXCEPTION.


Answer:  We were told by the operator, Mr. Hixson.

Q. What train did he say?

OBJECTION.  OVERRULED.  EXCEPTION


Answer.  Freight Train

Note: It is to be considered that all questions on this point are objected to, overruled and excepted

 to.

Q. Will you state whether or not Mr. McDonald knew that fact?  A. Yes sir, he knew that too.

Q. Will you state whether or not he spoke to you about it.  A. We were both told at the same time: We were standing at the office, when the operator told us.

Q. Who was the operator?  A. Ed Hixson.

Q. Will you state whether or not Mr. McDonald had any change made in the formation of that train before he left Manassas that morning on his westward journey?  A. Yes sir, he turned the whole train around, engine and caboose.

Q. So as to head the caboose in what direction?  A. West

Q. And was the engine east or west of the caboose?  A. East

OBJECTION to these questions on the ground that it was the duty of the yard master to make up

 
these trains for these people to take along the road.


The Court: I think he has a right to show the facts.

Q. When you started out from Manassas west, on the line toward Wellington, what was your position, Mr. Amos?  A. My engine was east of the caboose.

Q. Where were you, on your engine, or in the caboose?  A. On the engine.

Q. That gave you a lookout in which direction, east or west?  A. Looking toward the front of my engine would give me a lookout east.

Q. Toward Alexander or Wellington?  A. Toward Manassas.

Q. Looking west from your engine, what would interrupt your view, if anything?  A. Why the caboose back there behind.

Q. Will you state whether or not you had any conversation with Mr. McDonald about that arrangement?  A. Yes sir

Q. What was that conversation?  A. I told him it was a bad idea to carry the caboose in front of the engine, especially at night, and it was bad in running backwards, if for no other reason, that for stock getting on the track, or anything like that there was nothing to protect the train from being thrown off.

Q. What did he say when you remonstrated with him?  A. He said it would be all right.


Mr. Burke: I object to using the term “remonstrate”

Q. What did you say to him? The Judge wants to know what did you tell Mr. McDonald.  A. When he asked me about it.

Q. Yes?  A. I told him it was a bad plan to run the train backwards.

Q. State whether or not you considered it a dangerous plan?

OBJECTION  OVERRULLED  EXCEPTION


Answer: Yes sir, I think it is dangerous.

Q. How long had you been an engineer?  A. Eleven years.

Q. Will you state whether or not Mr. McDonald, after what you said made any change?  A. No sir.


The Court: Did he say anything?


The Witness: He said that would be all right, to go ahead and he would look out for me.


The Court:  Where?


The Witness: From here to where we had to go.


The Court: Where did he say he would take his position?


The Witness: In the cupola.


The Court: Did he say he would signal you, if there was any trouble.


The Witness: Yes sir.


The Court: Did he signal you?


The Witness: No sir. Nobody signaled me at all.

Q. Going westward would your headlight be towards Wellington or towards Alexandria at the rear of the train?  A. Towards Alexandria.

Q. State what the dimensions of this caboose were, roughly, I don’t expect you to be exact, as to height and width.  A. About I suppose, the caboose is wide as any ordinary car, eight feet, something like that.

Q. About the height?  A. About the height of any ordinary box car, with the cupola on top, making it still higher in the middle two and a half or three feet.

Q. You have stated that Mr. McDonald told you he would stay in the cupola so as to give you warning, and you have stated you did not get any warning from him.  A. No sir, never saw him after I left Manassas, until we struck this train.

Q. What rate of speed were you running up to Wellington?  A. I ran between twenty and twenty-five miles an hour.

Q. Did you stop at Wellington?  A. No sir.

Q. State what sort of a night it was as to light?  A. It was a cold, windy night.

Q. Moonlight or Starlight?  A. Starlight

Q. Do you remember what hour it was when you left Manassas?  A. I left the passenger depot exactly at 4:50

Q. When did this collision occur?  A. 5:13

Q. Will you state whether or not you struck and torpedoes before the collision?  A. No sir, never struck a torpedo from here to where I hit the train.

Q. Will you state whether or not you got any signal from any lantern before you struck the train?  A. No sir, only at Wellington. When we blew for the station at Wellington it is customary to get a signal and I got a signal there. I don’t know who it was from; it was from the cupola.

Q. From the cupola of your train?  A. Yes sir.

Q. Of your train?  A. Yes sir that’s customary.

Q. Did you get any signal outside of your own train?  A. No sir.

Q. Did you see any flagman’s lantern?  A. No sir.

Q. State whether or not there was any sign of a fuse having been put out?  A. No sir.

Q. Do you know about the place where you struck the rear of the other train 546?  A. Yes sir.

Q. Now suppose you had been running your engine in the ordinary way, facing that other train, going west, will you state how far you could have seen the rear lights on 546 before you reached it?  A. You could have seen it at least half a mile.

Q. State whether or not that would have given ample opportunity to stop?  A. Yes sir.

Q. Mr. Amos, these rules that we have been talking of here today, contained in this book which I show you, are the rules, were they, which were in force at the time?  A. Yes sir.

Q. Had you run over the Manassas line before that?  A. Yes sir.

Q. Were you, or not, familiar with that branch?  A. Yes sir.

Q. State whether or not Mr. McDonald had been over it before?  A. Yes sir, he had been over it.

Q. State whether or not he was familiar with it?  A. Yes sir. I ran with him three years up there.

Q. Will you state, so far as you know, whether or not anybody but McDonald was responsible for the way that train was made up at Manassas?

OBJECTION

Q. Who was responsible for the makeup of that train, so as to reserve the position of the engine and caboose?


Mr. Burke: We object. Ask who did it.

Q. If there was anybody besides Mr. McDonald who had anything to do with ordering that to be done, say so.


Mr. Burke: We object. Ask him who ordered it to be done.

Q. who was responsible for reversing the engine and car there, and was anybody else present?

OBJECTION – OVERRULED - EXCEPTION

Answer: Mr. McDonald suggested it to be turned. The engine was headed west, the way we were

 
going.    

Q. How could they make the turn at Manassas under his direction?  A. We have a “Y” over there. We just ran the whole thing around the “Y”

Q. State whether or not there is any yard master in Manassas?  A. No sir, none


The Court: What was the purpose of turning that train around?

The Witness: We had to go to Broad Run after ballast, and the object was to face it so when we

got a train to come back this way; there was no way of turning at Broad Run, and if we went up head-foremost, then we would have to back this way. 

Q. Still you thought it was a reckless thing to do in the night?  A. Yes sir.

OBJECTION – OVERRULED - EXCEPTION

Q. If you had been coming back from Broad Run would it have been night or day?  A. Day

Q. Would it have been daylight when you started back; would the sun have been up?  A. Yes sir, the sun would have been up by the time we got up there and got up our train. I don’t know we had to do.

Q. You always have to infer a lot before you start with a train; you always have to shift?  A. 99 times out of a 100.


The Court: You say that there was a signal given you at Wellington?


The Witness: Yes sir that was from one of our own men in the caboose.


The Court: What was the signal?

The Witness: Gave me a signal to proceed, proceed signal. That’s the rule of the Company that

each train shall get a proceed signal before passing a station. That identification that you have all the train. That’s the train rules.

The Court: You say you were in the engine, looking towards Manassas. How did he get the signal

 
to you?

The Witness: Well the caboose was still back behind. We were carrying the whole thing

 
backwards.

The Court: How did he get the signal to you?

The Witness: Right up in the top of the cupola to us, looking right straight that way.

The Court: You train was running back and you were looking west?

The Witness: Yes sir, I was looking the way we were going, but my engine was still heading this

 
way.

Q. You were looking at the cupola of the caboose?  A. Yes sir.

Q. State whether or not you could see the track beyond the end of the caboose?  A. No sir I could not see the track beyond the caboose.

Q. State whether or not there was an opportunity for you to keep a lookout west?  A. None at all

CROSS EXAMINATION

By Mr. Burke

Q. You have stated, Mr. Amos, the reason why the caboose was in front of the engine and the engine was going backward?  A. Yes sir.

Q. The reason for that movement was that you had to go to a place called Gap Siding and get a load of cars, loaded with ballast and bring them back in the direction of Manassas and it was thought most expedient to run the caboose and engine backwards than run the whole train backwards, because you had no “Y” to turn the train back?  A. You would not have to run the train backwards, only the engine, if she went up there with the caboose in front of the engine.

Q. But when you went up there you had to bring your engine backwards?  A. Yes sir.

Q. If you had not backed up with the caboose, you would have had to run backwards, one way or the other?  A. You would either have to pull it backwards or push it backwards

Juror: In returning from this siding, if you had run up the engine ahead, would not the tender be

 in front coming back?

The Witness:  Yes sir.

Q. In other words, you had no way of turning around up there?  A. No sir.

Q. I will call attention to rule 24, page 18, of the book of rules and ask you if you recognize that rule.  A. Why certainly, yes sir.

Mr. Burke reads rule 24, which is as follows: “24. When cars are pushed by an engine (except

when shifting or making up trains in yards a white light must be displayed on the front of the leading car by night.”

Q. It was permissible and allowable then to push these cars provided you had a white light on the leading car?  A. Yes Sir.

Q. By the rules of the Company?  A. Yes sir.

Q. Do you recognize rule 102, page 25, of the rule book? You knew that rule didn’t you?  A. Yes sir, Oh yes sir.


Mr. Burke:  I will read that to the jury with your Honor’s permission.

#102.  When cars are pushed by an engine (except when shifting and making up trains in yards, a flagman must take a conspicuous position on the front of the leading car, and signal the engineman in case of need”

Q. You knew then that you had a right to run them backwards, provided a flagman was on a conspicuous position in the rear?  A. Yes sir, that says pushing, you know; we was backing.

Q. Backing is pushing; you were pushing the car in front?  A. No sir, we were backing the car backwards.

Q. Wasn’t the car in front of the engine?  A. The car was behind the engine.

Q. If the car was behind the engine, then the engine was in front?  A. The engine was headed east and the caboose west.

Q. Was the car behind the engine?  A. But we were pushing the car.

Q. Backing it?  A. Pushing it.

Q. Suppose you stand in front of me and push, aren’t you pushing me?  A. I am backing you then.

Q. Page 109, rule 558, you have seen that rule of course?  A. Oh yes, yes sir.


Mr. Burke reads rule 558, as follows: 

“558.  They must never run their engines backward over the main track when they can be turned, unless they have orders to do so, or circumstances require it. When so running, they must never exceed the rate of thirty miles per hour.

Q. You said you were running 20 miles an hour?  A. Between 20 and 25

Q. Now there was a cupola on this caboose, as I understand you?  A. Yes sir

Q. What’s that there for?  A. That’s for men to ride in.

Q. For what purpose?  A. To see the train; to look over the train.

Q. To look out and keep a watch; isn’t it for that purpose?  A. Look out over the train.

Q. Could you sit on the train, back end of the train, and see any car coming or anything like that?  A. Yes sir.

Q. In other words there is a place so arranged for a flagman up there to observe and give information to the engineer by signals? Is that correct?  A. Yes sir that’s correct.

Q. Do you know whether or not on the night of this accident there was anybody in that cupola?  A. Yes sir.

Q. Who was in there?  A. I don’t know who it was.

Q. There were people in there?  A. Yes sir.

Q. Did they have lamps?  A. They had a lamp at Wellington.

Q. Do you know whether or not they signaled to you?  A. They gave me a signal at Wellington.

Q. Do you know whether or not they gave you a signal a brief time before the accident?  A. No sir, no signal given.

Q. No signal given?  A. No sir.

Q. You did not see any lamp swung out signaling you?  A. No sir.

Q. There were no torpedoes on the track?  A. No sir.

Q. Mr. Amos, have you been there and looked over the situation of this accident since it occurred, so as to inform yourself of the topography of the ground and the direction of the track?  A. Yes sir.

Q. Don’t you know there is a curve there?  A. Very slight.

Q. I didn’t ask you if it was slight I asked you if there was a curve.  A. Yes sir, there is a curve.

Q. To the right or left?  A. To the left.

Q. Do you recall whether or not there are trees growing along the railroad in the arc of the curve?  A. There are woods there on each side of the track.

Q. Tall woods?  A. Yes sir.

Q. Do you know whether or not those woods would obstruct the view of the persons in the watch tower or cupola of the caboose car, when that car got to the top of that hill where it has been testified the engine was stalled, the other engine was stalled?  A. No sir, those woods would not obstruct the view. 

Q. You testify to that?  A. No sir they would not.

Q. Did you go there with the view of ascertaining that fact?  A. No sir, I did not go there on foot.

Q. Never did?  A. No sir.

Q. Only went there on trains?  A. Yes sir.

Q. Which side of the engine were you on going west that morning?  A. I was on the east side.

Q. East side of the engine?  A. Yes sir, south side of the engine.

Q. And the curve was to the left?  A. Yes sir, same side.

Q. You were then within the arc of the curve For instance, here is a curve (indicating) here’s Wellington down here (indicating) you remember that crossing up there (indicating)?  A. Yes sir.

Q. What crossing is that, do you know? There is a cattle guard there?  A. Yes sir.

Q. You remember this little stream up there (indicating)  A. Yes sir.

Q. Isn’t that on the curve?  A. Yes sir.

Q. Don’t you know there are woods between this point here (indicating) where the crossing is, and that stream where the accident happened?  A. Woods on both sides.

Q. I am talking about the left, I don’t care about the right.  A. Yes sir.

Q. You say there are woods in between there?  A. Yes sir.

Q. And you say that would not obstruct the view.  A. No sir.

Q. There is quite a hill before you reach that crossing isn’t there?  A. Beyond where the train was? A. beyond Wellington and before you reach the crossing?  A. Yes sir, there was a hill there.

Q. After a train has gone over the crest of that hill and has moved down, could a person on this side of that hill see that train?  A. Oh no, not from Wellington, no sir.

Q. Before you get to the top of that hill that crest could you see a train on the other side?  A. Not until you got to the top of the hill.

Q. How far is it from that crossing up there to where this accident happened?  A. I don’t know exactly, a good distance.

Q. How near to the stream did the accident happen? A. I don’t know sir, I never measured it.

Q. Don’t you know the rear of the caboose car of the proceeding train was burnt right at that spot?  A. I don’t know about that. There is no flowing stream there.  

Q. I am not talking about whether it is a flowing stream or a stagnant stream, or whether it is standing water, I am talking about that culvert.  A. I know where it is all right.

Q. Now, tell us how far from that place where that stream sometimes flows and is sometimes standing water was it that the caboose was destroyed?  A. How far from where?

Q. From that spot, that culvert.  A. I don’t know sir.

Q. You don’t know?  A. Don’t know how far from the culvert it was, didn’t measure it.

Q. Can’t you estimate a distance without absolute measurement?  A. No sir 

Q. You have to take a tape line every time you want to say how far one place is from another?  A. If you want to know exactly.

Q. I asked you just like I would ask a member of the jury how far it is from here over to there, just like that. I want to ask you how far it was from that caboose to the culvert where the collision took place? 


The Court:  Answer it, if you know?


The Witness:  I told him I didn’t know.

Q. Wasn’t it down in the depression after crossing the hill, where the accident took place? A. There was a little sink down there.

Q. That was where the accident happened?  A. Yes sir.

Q. And on the curve and by the woods and down in the depression?  A. Yes sir.


Q. Mr. Amos, you knew Mr. McDonald a long time?  A. Yes sir.

Q. You and he were friends weren’t you?  A. Yes sir.

Q. Good friends?  A. Yes sir.

Q. what kind of a man was he in respect to his habits?  A. Good man

Q. Careful man?  A. Yes sir.

Q. Prudent man?  A. Yes sir.

Q. Did you ever know him to do an imprudent thing since you railroaded with him?  A. I railroaded with him about three years, ----

OBJECTION


The Court: He can prove his character. I think he has a right to show what sort of man he was.

EXCEPTION

Q. Sober man?  A. Yes sir.

Q. After this accident were you discharged from the Company.  A. No sir.

Q. You were not discharged?  A. If I was I didn’t know of it. I was held off for nine months.

OBJECTION

QUESTION WITHDRAWN

Q. How long have you been in the employ of the Southern Railway Company since the accident.

OBJECTION  OVERRULED  EXCEPTION

A. I don’t know sir, a little over a year.

RE-DIRECT EXAMINATION

By Mr. Moore

Q. Mr. Amos, Mr. Burke has asked you if Mr. McDonald was a prudent man, and you said yes. Will you state whether or not you ever knew him to do a thing as imprudent as that in the night before?


Mr. Burke:  I OBJECT. That assumes it was an imprudent act.

Q. Will you state whether you consider it an imprudent act?  

OBJECTION  OVERRULED  EXCEPTION

Answer – Yes Sir.

Q. Mr. Amos you stated in reply to a question by Mr. Burke that you got a signal from the cupola at Wellington.  A. Yes sir.

Q. How far was that from the point where the collision took place?  A. About two miles.

Q. State whether or not there was any signal of any character whatever given you after that?  A. No sir, none whatever.

Q. Can you state what lights, if any, were displayed on that train of yours?  A. Train had two red lights behind regular markers. 

Q. In full view weren’t they?  A. Yes sir.

Q. State whether or not there was any bell cord, on that work train by which you get a signal in that way from the cupola?  A. No sir, there was no bell cord. There was an emergency cord in the caboose and our air was coupled up to the caboose and could have been applied inside the caboose by this emergency cord.

Q. State whether or not it could be applied so as to help you on the engine?  A. Yes sir it could have been applied in there just as I could apply it on the engine.

Q. Did you get any signal in that way?  A. No sir.

Q. You have been an engineer a long time, will you state whether or not you have ever known in your own experience before this time a train to run that way at night, when there has been notice that there was another train in front?

OBJECTION   OVERRULLED
EXCEPTION

Answer-No sir, I have never run a train that way myself.

Q. Did you ever know of any?  A. No sir, I don’t know that I know of any; not meaning to say I have not run engines backwards, but not that way.

RE-CROSS EXAMINATION

By Mr. Burke

Q. In what way did you know engines and cars to be run backwards?  A. I have known engines to run backwards with the cars following the engine, with the cars coupled to the front of the engine. The tender being in the lead.

Q. Mr. Amos, do I understand you to say you were keeping a lookout and you were on the left hand side of the engine and the curve turned to the left and you did not see this train in front of you?  A. No sir, I did not see anything at all.

Q. You don’t know whether it had red lights in the rear of the caboose?  A. No sir.

Q. You did not see any red lights?  A. No sir.

Q. And you were on the lookout?  A. Doing all I could sir.

Mr. Edward Hixson, a witness of lawful age, being duly sworn, testified as follows:

By Mr. Moore

Q. Mr. Hixson what was your occupation on the morning of the 15th of November 1901?  A. Telegraph Operator at Manassas.

Q. Will you state whether or not you saw Mr. McDonald that morning, the engineer of 832, conductor, I mean?  A. I saw him the time I gave him the orders, that’s the only time I remember.

Q. State whether or not you notified him of any trains ahead of him?  A. Yes sir I did.

Q. What notification did you give him?  A. I simply told him that that other extra had left there forty or fifty minutes ahead of him to look out for it. 

Q. What was the number of that other extra?  A. I don’t know.

Q. Who was in charge of it?  A. Engineer Cullen and Conductor Wattell.

Q. State whether or not it was your duty, under the rules to give Mr. McDonald that notice?  A. No sir, it was not. The rules call for a block in 15 minutes, and he had been gone forty or fifty minutes. I simply took the safe course to notify him.

Q. You took the safe course?  A. Yes sir.


Mr. Burke: I move to strike that out.


The Court: I think he has a right to show that.

Q. Was this a register station?  A. Yes sir, for Manassas Road Stations.

Q. This was Manassas Road Train?  A. Yes sir, both of them.

Q. State whether or not it was the duty of all trains leaving there to register?  A. Yes sir, all trains going up Manassas road.

Q. State whether or not it was the duty of the conductors to consult the register?  A. Yes sir.

Q. Where was that register kept?  A. Kept right there at the office.

Q. Was Mr. McDonald at the office when you notified him?  A. Yes sir.


The Court: What does that register show?


The Witness: I don’t remember.


The Court: Don’t you know what’s on the register. What does the register show? 


The Witness: I don’t remember.

The Court: I don’t mean what it showed that day. What is shown on the register, what shows on

 
the register.

The Witness: It shows what time the train left there, what direction it was going and everything.

Q. Did it show who was on it?  A. Yes sir.

Q. Show the number of the engine?  A. I don’t remember what it was.

Q. I’m not asking you the number of the engine, but does the register book show the number of the engines?  A. Yes sir, it most surely does.

Q. State whether or not that register was open that morning for the employees of the road to look at?  A. Yes sir it was.

Q. State whether or not Mr. McDonald registered that morning?  A. Yes sir, he did.

Q. what train had registered next before he registered?  A. Well I don’t remember, the extra that went out. It was the extra that went out in front of him.

Q. Was it the one that Cullen and Wattell went out on?  A. Yes sir.

Q. That is the one that registered just before he registered?  A. Yes sir.

Q. State whether or not it showed the hour the train left?  A. Yes sir.

CROSS-EXAMINATION

Q. That register was kept for the purpose of trainmen coming there and registering the arrival and departure of trains?  A. Yes sir.

Q. Is that all?  A. Yes sir.

Q. That’s all?  A. Yes sir

Q. They don’t have to go and look over the register and see what trains have passed?  A. Supposed to see if all superior class trains are in before they leave?

Q. They are not supposed to look over that, they go by dispatches for the dispatchers?  A. No sir, not altogether.

Q. What do they go by?  A. As a general thing they go by the train orders.

Q. Did Mr. McDonald have a train order that morning?  A. Yes sir.

Q. Who gave it to him?  A. I did.

Q. Is that a copy of the order? (Hands witness train order hereinbefore introduced)?  A. Yes sir. That is a copy of the order

Q. That was the chart by which he was to proceed?  A. yes sir.

Q. He had to be governed by that?  A. Yes sir.

Q. Nothing else?  A. Well, only superior class train, supposed to look out for all of them. 

Q. What is a superior class train?  A. Regular scheduled train of any sort in that case.

Q. A regular scheduled train is a superior class train that he would have to look out for?  A. Yes sir.

Q. Do you know whether the train that Wattell and Cullen were on was a scheduled train?  A. No sir, it was not, I think.

Q. Then he would not have to look out for that?  A. No sir, not unless he was notified, which I done.

Q. You say it was not in the line of your duty to notify him?  A. No sir, not exactly, but in such cases, I always try to be on the safe side. I did notify him.

Q. Who was present?  A. I think the engineer was, if I am not mistaken.

Q. Where was it?  A. Right in the telegraph office at the register.

Q. What did he say?  A. Told me alright.

Q. That was all that was said?  A. Yes Sir.

Q. In what way would he look out for a train preceding him except simply by watching out as his train proceeded on the journey by looking to the front, there is no other way?  A. Well I don’t know, I am not very familiar with such things as that. I have never been out on a railroad. I should think that would be the only way.

Q. Who was sent out after this train, - where was the nearest operator to you that night, operating a telegraph office over that line of railroad?  A. There is no office open up there at night, except Strasburg.

Q. How many miles is that from you?  A. I don’t know the exact distance.

Q. About sixty miles?  A. Yes sir.

Q. When a train is sent out from one station, you telegraph to the station in advance that you have sent the train off?  A. Where the block rules are used.

Q. Under the law don’t you do that?  A. Yes sir, as a general thing we do.

Q. That such a train has left Manassas at such an hour?  A. Yes sir

Q. Then when that train arrives at the next operating station he telegraphs back to you the arrival of that train?  A. Where the block rule is used he does, there is no block on the Manassas Road.

Q. I mean under the law does he telegraph you at Manassas? 


Mr. Moore: I OBJECT to that. He is not an expert on the law.

Q. Doesn’t the operator in the day time when you start a train from here after it arrives at the first telegraph station on the Manassas Branch, doesn’t the operator telegraph you that train number so and so has arrived, and when it departs?  A. No sir, not on the Manassas Road.

Q. Doesn’t he telegraph that to the train dispatcher in Alexandria?  A. Yes sir.

Q. Doesn’t  send it to you, but the train dispatcher in Alexandria?  A. No sir.

Q. On the Manassas Road doesn’t he do it. Doesn’t he telegraph to the train dispatcher that the train has arrived?  A. Yes sir.

Q. During the day time he does that?  A. Yes sir, and night time.

Q. You say they didn’t have any operator this night in their offices?  A. No sir, not at night.

Q. Then the dispatcher when he gets this dispatch from the next station, if it was daylight, he would give orders as to the movement of the following train.  A. Yes sir, as a general case he would.

Q. If there had been a telegraph station within ten miles of Manassas with a telegraph operator there to give information of the movements of trains at that point, and that operator had telegraphed you that the train 546 had not reached there would you have sent out this other train in the tight time, or would you have given them notice?


Mr. Moore:  You are putting to him an entirely hypothetical question, which is not relevant.

Mr. Burke: I am putting to him a question to obtain the modus operandi of running these trains 


over their roads inter—in governing the movement of that train.      

OBJECTION -  SUSTAINED

Q. If there had been a telegraph operator at the nearest station at night when you sent out on the Manassas Road engine 546, wouldn’t you have telegraphed him that you had sent out that train; and the date of its departure?  A. As a general thing we only give that to the train dispatcher.

Q. Would you have given it to him at night?  A. I think I would, yes sir.

Q. You would have given it to the train dispatcher?  A. Yes sir.

Q. then if there had been a telegraph operator there his duty would have been to notify you of the train dispatcher in Alexandria that train No. had not arrived?

OBJECTION, same as above, SUSTAINED

Q. Who did you receive that order from, Mr. Hixson?  A. From the dispatcher in Alexandria.

Q. From the train dispatcher?  A. Yes sir.

Q. Did you receive the order which you gave Wattell and Cullen from the train dispatcher in Alexandria?  A. Yes sir.

Q. Receive both orders from him?  A. Yes sir.

Q. Do you know what were the markers on the first train; Wattell’s train, that left Manassas that morning?  A. what were the Markers?  Yes Sir.

Q. Do you know what they were?  A. Two red lights

Q. Are you sure of that, Mr. Hixson?  A. Quite sure of that, yes sir, most sure it was.

Q. You have not made any statement to anybody that they had other lights besides?  A. That’s my memory, I have not, no sir.

RE-DIRECT EXAMINATION

By Mr. Moore

Q. In November, when this accident occurred, tell whether there was any train dispatcher located at Manassas?  A. No sir, the dispatcher was located at Alexandria.

Q. State whether the Manassas line has ever been operated by the block system.  A. Not to my knowledge.

Q. You said something about detaining, blocking a train for fifteen minutes.  A. That’s spacing. You space them fifteen minutes at a terminal point like this.

Q. You mean you would not allow 833 to leave until fifteen minutes had elapsed since 546 went out?  A. Yes sir.

Q. That’s the only precaution you take?  A. Yes sir, I took the safe side and notified him the train had left ahead of him.

WITNESS EXCUSED

H. S. Funk a witness of lawful age, being duly sworn, testified as follows:

By Mr. Moore:

Q. Will you give your full name?  A. Hugh S. Funk

Q. Were you connected in any way with the Southern Railway Company, November 1901 and prior thereto?  A. I was Agent at that time. I have been employed by the Southern Railway Company for twenty-one years.

Q. Agent at what point?  A. Strasburg.

Q. Did you know Mr. Driver, the young flagman who was killed in the accident at Wellington on the morning of November 15, 1901?  A. Yes sir.

Q. Will you state whether that paper which bears his signature and is witnessed by you, ----------- A. Yes sir, that’s his signature, and my name as a witness.


Mr. Moore: That’s all I wish to ask him.


The Court: Do you want to introduce that paper in evidence?


Mr. Burke: We Object to that.

OVERRULED
EXCEPTION


Mr. Moore: I offer this paper in evidence, signed by Walter E. Driver.

“24.  Will you study the rules governing employees on this road carefully, keep informed and obey them.” Answer – “Yes”


Mr. Moore:  If your honor please, I offer that book of rules in evidence.


The Court: I admit it in so far it is relevant.


Mr. Burke:  We would like to know what part.


The Court:  You can only admit such part as is relevant.

PLAINTIFF’S TESTIMONY IN REBUTTAL


Mr. E. C. Lanum a witness of lawful age, being duly sworn, testified as follows:

By Mr. Burke

Q. State your name and residence, Mr. Lanum.  A. E. S. Lanum, Alexandria

Q. What is your employment?  A. Now?

Q. Yes sir.  A. Conductor Southern Railway.

Q. Do you remember the days or the occasion of the death of Ernest E. McDonald?  A. No sir, I do not, only from what I hear from others.

Q. Do you remember the occasion?  A. Oh, yes sir, I remember when he was killed.

Q. Were you present?  A. Yes sir.

Q. What were you doing there?  A. I was brakeman.

Q. On the train of Mr. McDonald?  A. Yes sir.

Q. What did it consist of?  A. Consist of? Wrecked somewhere up the road here.

Q. I mean what did it consist of when it left Manassas  A. Extra.

Q. What did the train consist of, an engine?  A. And a caboose.

Q. Now, where was the caboose, in front of the engine?  A. Behind the engine.

Q. Preceding the engine going in the direction of Gap Siding?  A. Going that way, I don’t know where to.

Q. You don’t know where the train was destined?  A. No sir.

Q. Where were you standing on that train?  A. In the cupola of the caboose.

Q. For what purpose?  A. To watch out were the instructions I had from the conductor.

Q. Watch out for what?  A. Anything I might see; didn’t say what.

Q. Who was the conductor?  A. Ernest McDonald.

Q. Was anybody stationed up there with you to look out?  A. Flagman Stover.

Q. He was stationed there?  A. Yes sir.

Q. Did you keep a lockout?  A. Yes sir.

Q. What did you see?  A. Well, I never seen anything until I seen the rear end of the train I ran into.

Q. What did you do?  A. I used a lamp to signal the man behind.

Q. You mean the engineman?  A. Yes sir.

Q. Who was the engineman?  A. Mr. Amos, I believe.

Q. Did you signal the engine?  A. I had the lamp out the window. I was too scared to tell you.

Q. Was the collision sudden and quick?  A. It seemed so to me.

Q. What became of you?  A. I don’t know.

Q. Did you see Mr. McDonald?  A. Yes sir, I seen him afterwards.

Q. Where was he?  A. Lying along side the track.

Q. Do you know whether Mr. Stover, did he swing a lantern?  A. No sir, I do not, I don’t recollect.

Q. You know that you did not?  A. I know I had a lantern out the window, but whether I swung it and gave him the stop signal I can not tell.

Q. Did the collision occur instantly after that?  A.I couldn’t tell.

Q. Could the engine stop before the collision?  A. I don’t know. I was a new man, did know the road, didn’t know anything about the road.

Q. Now you are a conductor?  A. Yes sir.

Q. You have been promoted since you didn’t swing?  A. Yes sir.

Q. You put the lantern outside of the caboose out of the cupola?  A. Yes sir.

Q. Did you intend to give a signal?  A. Yes sir.

Q. Did you know what kind of a signal to give?  A. Yes sir.

Q. And you made an effort to give that signal?  A. Yes sir.

CROSS-EXAMINATION

By Mr. Moore

Q. Mr. Lanum you didn’t run over any torpedoes?  A. No sir.

Q. Any Fusees>  A. No sir.

Q. Get any signals from the other train?  A. Nothing but the markers.

Q. Did anybody go up the track to give you a signal?  A. No sir.

Q. The first thing you saw were the markers on the other caboose?  A. Yes sir.

Q. Didn’t get anything to show that the other train had protected itself?  A. No sir.

Q. You were up there in the caboose, and you say what you saw, you saw so quick that you just put the lantern out of the window, and don’t know how it happened, and you don’t know whether the engineman could see it, you were scared nearly to death, were you?  A. I was scared alright. It would scare the best of us too.

Q. Yes it would, and you don’t know what happened afterwards?  A. No sir I do not.


The Court: Were you knocked unconscious?


The Witness: No sir, I was not unconscious.

Q. Where was Mr. McDonald, do you know?  A. The last recollection I had of him was he was down in the caboose looking out of the window, that’s the last time I seen him.

Q. The engineer was not in sight of him?  A. No sir.

Q. He was not in any place where he could give a signal?  A. Last time I seen him he was not.

Q. Last time you saw him alive?  A. Yes sir. I hadn’t seen him since we left Manassas coal bin.

Q. He didn’t go up in the cupola?  A. No sir.

Q. You were up there a young fellow?  A. Yes sir, was instructed to go up there.

Q. A young fellow who had just come on?  A. Yes sir, he told me where to go and where to get.

Q. And he stayed down where he was out of sight of the engineer and you did not see him come up in the cupola at all?  A. No sir.

Q. He was at the rear end of the caboose was he?  A. He was at the front end of it, the was it was going.

Q. The west end?  A. Yes sir.

RE-DIRECT EXAMINATION

By Mr. Burke

Q. Did you hear his instructions to Mr. Stover, telling him to go up.  A. I didn’t hear his instructions to Mr. Stover, didn’t  hear any except what he gave to me.

Q. Right afterwards he was up there with you?  A. Yes sir.

Q. How many people will that cupola hold?  A. Half dozen can get in there by tight squeezing.

Q. Depend upon the size of the men somewhat?  A. Men your size could get in.

WITNESS EXCUSED

Mr. C. T. Goods, a witness of lawful age, being duly sworn testified as follows:

By Mr. Caton

Q. Mr. Goods, what is your full name?  A. C. T. Goods.

Q. Where do you reside?  A. Alexandria.

Q. Are you the administrator of Ernest E. McDonald?  A. I am.

Q. Plaintiff in this case?  A. Yes sir.

Q. Have you ever been over the Manassas Road in the employ of the railroad or otherwise?  A. I have been over it often. I was employed on the road about eight years.

Q. Are you familiar with the road between here and Gap Siding.  A. Pretty well sir.

Q. Have you ever been to the scene of the accident in which Ernest E. McDonald was killed.  A. I have sir.

Q. You are familiar with the location of the ground there?  A. Pretty much so sir.

Q. Did you examine the ground?  A. Yes sir.

By Mr. Burke: Who were you with at that time?  A. I was with Mr. Caton.

Mr. Burke: This Mr. Caton?  A. Mr. James R. Caton

Q. From what point did you start in making that examination after leaving Manassas?  A. We started from Wellington and went on out to the scene of the accident.

Q. Have you heard Mr. Amos’s testimony today?  A. Yes sir.

Mr. Moore:  I object for the reason that in their declaration they allege that the approach was 

obscured, and it was a part of their case in chief to prove it. They did not under take to prove it, and I submit that they are not to be allowed upon an invitation which our evidence gives them to go into the examination in chief.

The Court:  Of course in actions of this sort, contributory negligence is to be proven by

affirmative proof and the burden is upon them to sustain it. This does seem to belong to evidence in chief, but on the theory that it undertakes to rebut the testimony of Mr. Amos, I will allow you to ask him the question.


Mr. Moore:  Have you been up there since the accident?


The Witness:  Yes sir.

Q. Will you state whether the track approaching the crossing or cattle guards going west is straight or curved?  A. You go up to the cattle guard out from Wellington; you go up kind of a hill; kind of a winding curve; and you cant see the other side, anything the other side of the cattle guard at all, until you get right to it; you have to cross over it before there is any view whatever on the line of track at all.  

Q. Then the track curves from the bottom of the grade this side of the cattle guard?  A. Kind of winding curve.

Q. The arc of the curve is no the left side?  A. Yes sir.

Q. And you can’t see anything going up that grade or curve until you get to the cattle guard?  A. There is a fence there which obstructs the view of everything above the cattle guard.

Q. After you get to the cattle guard what obstruction is there along the left side of the road?  A. There is woods, lots of trees; the limbs extend to the track. Of course at that time of the year leaves would be all over, you couldn’t see hardly from the cattle guard the other day when we were up there. Some shrubbery growing on that little rise before you get to it; I suppose ten feet from the track.

Q. Which way does the track curve?  A. Kind of this way, to the left, goes down a little dip.

Q. After you pass the cattle guard you go into a little dip?  A. Yes sir.

Q. Where was the accident with reference to that dip?  A. It was right down in that dip, right on the other side of that pipe that runs through the track.

Q. Little culvert?  A. Yes sir.

Q. Mr. Goods, coming up the curve on the left hand side of the road towards the point of the accident, riding in an engine on the left hand side, how far could you see from the point of that accident?  A. You could see about four telegraph poles, between four and five.

Q. Four or five telegraph poles?  A. Yes sir, about five, mighty near I guess, I counted the telegraph poles from one mile to the other and there are thirty-four poles for one mile; they counted that day we were up there. There are 1760 yards to the mile you know and that’s a little over fifty yards to the pole.

Q. How far apart are those poles?  A. About fifty yards, maybe a little more, just about 50 yards.

CROSS EXAMINATION

By Mr. Moore

Q. How many poles were there?  A. Four or five.

Q. Which makes about 240 or 300 yards.  A. About 240 or 50 yards, that’s what I estimate it.

Q. You know one train was going twelve to fifteen miles an hour and the other twenty or twenty-five miles an hour?  A. I don’t know anything about that, I wasn’t there.

Q. What is the degree of that curve.  A. It runs about this way (indicating)

Q. What is the degree?  A. What do you mean?

Q. How sharp?  A. It is not real sharp.

Q. It is a sort of serpentine piece of road?  A. Goes right around.

Q. Not much of a curve?  A. Not like some curves you know. Of course it is not as deep a curve as some parts you know.

Q. Do you know the grade percentage?  A. You go down a little dip.

Q. What percentage; you are a railroad man?  A. In what respect?

Q. As to the grade?  A. Well you go right down a little dip and up another rise.

Q. What do you mean by a little dip?  A. Well down grade and then a little up.

Q. You told the jury that at the time of the year the leaves obstructed the view; what time of year was it?  A. 15th of November.

Q. Do you mean to say leaves were on the trees at that time?  Yes sir on the oak trees.

Q. Were you up there at that particular time?  A. I passed there two days after my brother-in-law was buried.

Q. You did?  A. Yes sir.


Mr. Burke: Do you know how far it was from the top of the hill to the place the accident 



occurred?


The Witness: From the cattle guard down? Or coming up the rise.


Mr. Burke: From the top of the hill, how far was it?


The Witness:  250 yards or a little more.

WITNESS EXCUSED

NOTE: It was agreed by counsel that the rules printed in the book mentioned in the testimony were the rules in effect at the time of the accident and that either side can use as evidence subject to the court’s opinion on relevancy, any of such rules as it may desire.



Mr. Moore: We demur to the evidence.

The plaintiff offers the following instruction on the question of damages, to which the defendant objects, and the Court, overruling defendant’s objection, gives said instruction, to which the defendant, by counsel, excepts.

INSTRUCTIONS

The jury are instructed they must assess such damages as to them may seem fair and just, not exceeding Ten Thousand Dollars, and may direct in what proportion the damages awarded shall be distributed between the widow and the children of the deceased; and in ascertaining such damages the jury should find the same with reference.

First: - To the pecuniary loss sustained by the widow and children of the said Ernest E. McDonald, fixing the same at such sum as would be equal to the probable earnings of the said Ernest E. McDonald, taking into consideration the age, business capacity, experience, habits, health energy and perseverance of the deceased during what would probably have been his life time if he had not been killed;

Second:  In ascertaining the probable life, the jury has a right to determine the same with reference to recognized scientific tables relating to the expectation of human life.

Third: By adding thereto compensation for the loss of his care, attention, and society to his widow and children.

Fourth:  By adding such further sum as they may deem fair and just by way of solace and comfort to his said widow and children for the sorrow, suffering and mental anguish occasioned to them by his death.

END OF INSTRUCTION

After the above instruction had been given the jury, and argument by counsel on the question of damages, they retired to their room, to consider of their verdict, and after a time came into court, having agreed upon the damages, fixed the damages at $5,500.00 subject to the action of the court on the demurrer of the defendant to the evidence.

After argument by counsel the Court sustained the demurrer of the defendant to the evidence.
8 May 1905

Jeffries vs Southern Railway Company

 Circuit Court for Prince William County


L. S. Jeffries, H. M. Jeffries, B. T. Jeffries, Jackson Jeffries, Susan Jeffries and James Jeffries complain of the Southern Railway Company, a corporation, of a plea of trespass of the case, for this to wit; That heretofore, to-wit, on or about the 8th day of May, in the year 1905, the plaintiffs as co-partners, owned in fee a certain lot or parcel of land in the county of Prince William, traversed by the right of way of the said defendant, along which said right of way the said defendant is used to move its cars and engines propelled by steam. The said plaintiffs, being so seized and possessed of the said lot or parcel of land, had, before the day and date aforesaid, at a great expenditure of time, money and labor, planted or sowed grass seed on a part of the said parcel or lot of land, so that on the day and date first above mentioned the said plaintiffs had a valuable stand of young grass on certain portions of the said lot or parcel of land, as well as timber, fences and other things of value of like nature.


The said defendant, not having due regard for the rights of the said plaintiffs, did on the day and date first above mentioned, allow dried grass, weeds, and other combustible and inflammable material to accumulate on its said right of way, and did on the said day and date use to move its cars over the said right of way a defective engine, not properly provided and fitted with effective spark arrestors, and did by its agents, servants and employees manage, control and use the said engine in such a negligent and careless manner that fire escaped from the said engine, so that by reason of the said defective engine, and the careless and negligent manner in which it was used, handled, managed and controlled, as aforesaid, fire escaped from the said engine and fell on and among the dried grass, weeds, and other combustible and inflammable material so negligently left by the said defendant on its right of way, and so spread to the grass, timber, fences and other combustible things of the said plaintiffs’ land; so that by reason of the premises aforesaid, grass, timber, fences and other things of value belonging to the said plaintiffs were burned and destroyed, and young grass, covering nine ¾ acres belonging to the said plaintiffs was burned over and destroyed. And by reason of the premises aforesaid, a permanent injury was done the said young grass:


And for this also, to-wit; that heretofore to wit; on or about the 8 day of May, in the year, 1905, the said plaintiffs as copartners owned in fee a certain tract or parcel of land in the said county of Prince William, traversed by the right of way of the said defendant, along which said right of way the said defendant is used to move its cars and engines propelled by steam. The said plaintiffs being so seized of the said lot or parcel of land, had, before the day and date aforesaid, at a great expenditure of time, money, and labor, planted or sowed grass seed on a part of the said land, so that on the day and date first above mentioned, the said plaintiffs had a valuable stand of young grass on the said lot or parcel of land.


But the said defendant, full well knowing the premises aforesaid yet not having due regard for the rights of the said plaintiffs did on the day and date first above mentioned, use to move its cars over the said right of way a defective  engine, and did by and through its agents, servants and employees manage, control and use its said defective engine in such a negligent and careless manner that sparks and fire escaped from the said engine, so that by reason of the said defective engine, and the careless and negligent manner in which it was used, managed, handled and controlled as aforesaid, fire escaped from the said defective engine and fell on the said Plaintiff’s said lot or parcel of land, and set fire to grass, timber, fences and other combustible things of value of the said plaintiff’s land, belonging to the said plaintiffs; and by reason of the premises aforesaid, grass, timber, fence and other things of value belonging to the said plaintiffs were burned, injured and destroyed, And by reason of the premises aforesaid, a permanent injury was done young grass covering nine ¾ acres of the said land. And other wrongs to the said plaintiffs the said defendants then and there did to the great damage of the said plaintiffs of two hundred dollars. And therefore they bring their suite.








Robt. A. Hutchinson  p.q.

The Commonwealth of Virginia: To the Sheriff of the County of Prince William, greetings: We command you to summon Southern Railway Company to appear at the Clerk’s office of our Circuit Court of the county of Prince William at the court-house thereof, at the Rules to be holden for said court, on the 3rd  Monday in March next to answer L. S. Jeffries, H. M. Jeffries, B. Jeffries, Jackson Jeffries and James Jeffries of a plea of trespass on the case Damage $200.00 Dollars. And have then there this writ. Witness Edwin Nelson, Clerk of our said court, at the court-house, the 28th   day of February 1906, and in the 130 year of the Commonwealth.








E. Nelson, Clerk

Executed by delivering a true copy of the within process to T. F. Coleman, depot or station agent of the southern Railway Company at Manassas, Prince William County at which place the said T. F. Coleman resides and has his place of business there being no other person in said county of whom service could be had, on 1 day of March 1906.








F. C. Rorabaugh








Sheriff, Prince William County
Circuit Court for Prince William County, to-wit:

Second March Rules, 1906


L. S. Jeffries, H. H. Jeffries, B. T. Jeffries, Jackson Jeffries, Susan C. Jeffries and James Jeffries, complain of the Southern Railway Company, a corporation, of a plea of trespass on the case; for this, to-wit; That heretofore, to-wit, on or about the 8 day of May, in the year 1905, the said plaintiffs as copartners, owned in fee a certain lot or parcel of land in the county of Prince William, traversed by the right of way of the said defendant, along which said right of way the said defendant is used to move its cars and engines propelled by steam. The said plaintiff being so seized of the said lot or parcel of land, had, before the day and date aforesaid, at a great expenditure of time, money and labor, planted or sowed grass seed on a part of the said parcel or lot of land, so that on the day and date first above mentioned the said plaintiffs had a valuable stand of young grass on certain portions of the said lot or parcels of land,


The said defendant, not having due regard for the rights of the said plaintiffs did on the day and date first above mentioned, use to move its cars over the said right of way a defective  engine, and did by and through its agents, servants and employees manage, control and use its said defective engine in such a negligent and careless manner that sparks and fire escaped from the said engine, so that by reason of the said defective engine, and the careless and negligent manner in which it was used, managed, handled and controlled as aforesaid, fire escaped from the said defective engine and fell on the said Plaintiff’s said lot or parcel of land, and set fire to grass, timber, fences and other combustible things of value of the said plaintiff’s land, belonging to the said plaintiffs; and by reason of the premises aforesaid, grass, timber, fence and other things of value belonging to the said plaintiffs were burned, injured and destroyed, And by reason of the premises aforesaid, a permanent injury was done young grass covering nine ¾ acres of the said land. And other wrongs to the said plaintiffs the said defendants then and there did to the great damage of the said plaintiffs of two hundred dollars. And therefore they bring their suite.







Robert A. Hutchinson  p.q.

18 June 1905

Circuit Court of Prince William County

J. S. Patton vs Southern Railway Company

Declaration


To Second November Rules, 1905 – Nannie May Patton, who sues by her next friend, J. S. Patton, complains of the Southern Railway Company, a corporation created and existing under the laws of the State of Virginia, who has been summoned to answer the plaintiff of a plea of trespass on the case. For this, to-wit, that the said plaintiff while being driven behind a gentle and quiet horse, by a careful and safe driver, through the village of Gainesville, in Prince William County, on the public highway running through the said village and known as “the Old Alexandria and Warrenton turnpike”, on Sunday, June 18th, 1905, which said public highway runs parallel to the line of the defendant’s railroad, through the said village, and across the railroad at an angle of less that forty degrees, just east of said village, and which said line of railway at the east end of the said village is crossed by a public highway, known as “ the Thoroughfare Turnpike”, which intersects with the other public highway in the said village of Gainesville; and when the said vehicle in which the said plaintiff had arrived at a point on the said “Old Alexandria and Warrenton turnpike road”. Only a short distance from the crossing of the said turnpike over the said railroad, which is located about one quarter of a mile or less east of the crossing of the Thoroughfare turnpike over said railroad, the agent’s employees of the said defendant, who were on a certain freight train of the said defendant, moving on a railroad track, coming from Haymarket Station on its way to Manassas Station, in the said county of Prince William, recklessly, carelessly and negligently managed and run, was without any notice of its approach, by the whistle being sounded as required by rule of the said defendant and by a law of this State, the failure to do so was caused by the whistle cord being broken, moved over the said Thoroughfare Turnpike crossing, and rapidly and silently was run up behind the said vehicle in which the plaintiff was riding, and caused the said horse, then being driven at a very slow rate of speed, to suddenly swerve to the right, which caused the said vehicle’s two wheels to leave the ground and greatly alarm the said plaintiff, who, as an act of self preservation, attempted to jump out of the said vehicle, and in her effort to do so, she was thrown with great force and violence against the ground, and injured in the following manner: by striking the external knob of her upper arm bone against some hard object and splitting a part of it off, and also fracturing a portion of the projection of the elbow, called the crazy bone, and other bruises and contusions upon her body. And by reason of said injuries the complaint is prevented from straightening her arm, and will be, in all human probability, permanently unable to do so, thereby her said arm’s usefulness and strength has been permanently impaired.


By reason of the premises the said plaintiff has been damaged to the extent of $2,500.00 and is entitled to recover the same of the said defendant, wherefore she brings her suite.








Johnson & Lion  p.q.

2 October 1905

Circuit Court of Prince William County

L. A. Marsteller vs Southern Railway Company


In the Circuit Court of Prince William County, Prince William County, to-wit: Second April Rules, 1905.


L. A. Marsteller, complains of the Southern Railway Company, a corporation organized and existing under the laws of the State of Virginia, W. J. Oliver, doing a general contracting or constructing business under the style and firm name of “W. J. Oliver & Company”, J. G. Halliburton and graham McDonald, who have been duly summoned to answer  the plaintiff for a plea of trespass on the case, and for cause of action, plaintiff thereupon states as follows:


Prior to and at the time of the occurrences hereinafter mentioned, the plaintiff was seized of a large and valuable farm, in said county, in fee simple, which was then in the possession of, occupied and cultivated by said plaintiff, and lying immediately along said farm, one of said defendants, said Southern Railway Company, or its predecessors, had constructed a railroad then and now owned and operated by the Southern Railway Company, in order to enlarge its facilities, as a transportation company, through its agents and employees, the said W. J. Oliver & Company, J. G. Halliburton, and Graham McDonald, were engaged in large and extensive excavations, in order to double tract its right-of-way, along said plaintiff’s farm for a distance of half mile or thereabouts. And the plaintiff avers that the said defendants in said excavations and construction were in duty bound to exercise and carefully remove rock and dirt from said excavations so as not to injure or damage said plaintiff’s farm, lying as aforesaid along said right-of-way, but said defendants failed to exercise proper care in this respect, and suffered its agents and employees to carelessly remove said rock and dirt from said excavations, by blasting and the use of horses, mules, wagons, carts, and scoops, managed and operated and handled by their agents and employees, and that, by reason of said careless and negligent management and operations, on or about the (blank) day of (blank) 1904, by blasting, hauling and dumping great quantities of rock and dirt along and upon said plaintiff’s land, for a distance of half mile or thereabouts, which blasting, hauling and dumping being an injury to the free-hold and thereby wholly destroying the value of and preventing the use of a large area of said plaintiff’s farm, to-wit, about three acres of land, and thereby damage was inflicted upon plaintiff to the amount of $250.00


And for this also, that before the time of the committing of the grievances hereinbefore mentioned, the said plaintiff being lawfully seized of said farm, lying and being situate as aforesaid, and having erected upon said farm along the right-o-way of said railroad, a good and substantial fence, for the purpose of preventing stock and animals from straying and wandering off of said plaintiff’s farm, sand said defendants, in said excavation, operations and removal of said rock and dirt, were in duty bound to carefully remove and dump said rock and dirt without injury to said plaintiff, but said defendants, through its agents and employees, negligently and carelessly permitted its agents and employees to remove said rock and dirt from the said southern Railway Company’s right-of-way, to-wit: For a distance of three hundred yards, or thereabouts, thereby beating and breaking down said fence, so as to make the same, wholly useless and unfit for the purpose of preventing plaintiff’s stock and animals from running at large, and thereby additional damage was inflicted upon plaintiff to the amount of $100.00


And for this also, that before and at the time of the committing of the grievances hereinbefore mentioned, the said plaintiff being lawfully seized of said farm, lying and being situate as aforesaid, the said Southern Railway Company or its predecessors, in the construction of the said railroad, had caused to be erected and maintained a proper and suitable culvert under its embankment or roadbed, for the purpose of carrying or conveying surface drainage of water along and over its natural course, in order to prevent such surface drainage to accumulate and remain upon said plaintiff’s farm, but said defendants, in double tracking its road – way aforesaid, through the carelessness and negligence of its agents and employees, in the construction of fills along its said right-of-way, suffered its agents and employees to carelessly and negligently dump rock and dirt in the mouth or end of said culvert on or about the (blank) day of (blank) 1904, thereby causing said surface drainage of water to overflow a large area f said plaintiff’s farm, to-wit: about one acre of land or thereabouts, and thereby irreparable damage was inflicted upon the plaintiff to the amount of $100.00


And for this also, that before and at the time of the committing of these grievances hereinbefore mentioned, the said plaintiff being lawfully seized of said farm, lying and being situate as aforesaid, said plaintiff in operating and managing said farm in the customary and lawful manner, had grazing upon said farm and along said right-of-way, a herd of cows, and said defendants were in duty bound, in the removal of said rock and dirt as aforesaid, to carefully remove the same so as not to injure said plaintiff’s herd of cows, or any one of them. And the plaintiff avers that the said defendants in said excavations, as aforesaid, suffered its agents and employees, to carelessly and negligently remove said rock by blasting, thereby causing one of said rock to fall upon one of said plaintiff’s cows,  then and there being, and thereby irreparably wounded and crippled it so that its value was reduced to the plaintiff to a great extent to-wit; to the extent of $50.00, and, plaintiff suffered additional great injury and loss, to-wit; to the extent of $20.00, by being deprived of the use and service of said cow, so wounded and crippled, and plaintiff was subjected to large outlay and expense, to-wit, to the extent of $25.00, in his proper, moderate and reasonable efforts to effect a cure of the said cow, which efforts have been unsuccessful.


The defendants having been requested to pay such damages but refused, and therefore the plaintiff brings his suit.

Bill of Particulars

Damage to about three acres of land, by throwing and dumping large quantities of rock and dirt 

thereon









$250.00

Damage to fence by breaking down and destroying about three hundred yards of the same, and permitting stock to run at large thereby.





$100.00

Damage to one acre of land by damming water thereon.


$100.00

Damage to one cow, by being wounded and crippled with rock thrown from cut along the right-of –way.









  $50.00

Damage by being deprived of use of said cow.



  $20.00

Damage by money and effort expended to effect a cure of said cow

  $25.00









$545.00








Johnson & Lion  p.q.

(This case dismissed as to Southern Railway Company & W. J. Oliver & judgment vs Graham McDonald for $40.00 & his cost)
23 February 1915

William J. Sullivan, plaintiff

VS

Southern Railway Company a Corporation

And Chesapeake and Ohio Railway Company, defendant








Trespass on the Case








Damages: $20,000

The Plaintiff by leave of court files this his amended declaration


The Plaintiff, William J. Sullivan, complains of the Defendants, Southern Railway Company, a corporation, and Chesapeake and Ohio Railway Company, a corporation, of a plea of trespass on the case, for this, to-wit:


That heretofore, to-wit, on February 23, 1915, and prior thereto, the defendant Southern Railway Company, a corporation, was a common carrier of persons and freight for hire, owing, operating and maintaining a certain roadbed and railway, with tracks thereupon, in the County of Prince William, State of Virginia, and elsewhere, and numerous cars, propelled by steam upon and over the same, which the said defendant had used and then and there did use in the conduct of its said business of common carrier; that the defendant Chesapeake and Ohio Railway Company, a corporation, was also a common carrier of persons and freight for hire, owning, operating and maintaining numerous cars, engines and trains of cars propelled by steam, in the conduct of its said business of common carrier, in said County of Prince William, Virginia, and elsewhere;


That on the day and date aforesaid, and at the time of the happening of the grievances hereinafter complained of and prior thereto, the defendant Southern Railway Company has granted to the defendant Chesapeake and Ohio Railway Company the privilege and right to use a portion of its aforementioned roadbed and railway in the County of Prince William and other places in the State of Virginia and elsewhere, for the purposes of the said defendant Chesapeake and Ohio Railway Company operating and moving northerly into the City of Washington, District of Columbia, and to other places, the cars, locomotives and trains of cars of the defendant Chesapeake and Ohio Railway Company from the intersection and junction of the tracks of the last mentioned defendant with the tracks of the defendant Southern Railway Company, at, to-wit, Orange, Virginia; that at the time of the happening of the grievances hereinafter set forth, the defendant Chesapeake and Ohio Railway Company was engaged in exercising the aforementioned privilege and was moving and operating its aforementioned trains of cars over the said roadbed and railway of defendant Southern Railway Company in northerly direction;


That on, to-wit, the day and date aforesaid, the plaintiff purchased a ticket from the defendant southern Railway Company in the City of Washington, District of Columbia, which said ticket entitled the plaintiff to travel upon a train of the defendant Southern Railway Company, to Bristow Station, in the said Prince William County, Virginia, and the plaintiff then and there became and was a lawful passenger upon one of the trains of the said last name defendant, to be safely carried on his said journey to the said Bristow Station.


That thereupon it became and was the duty of the defendant Southern Railway Company to use due, reasonable and proper care and caution that the said plaintiff should be safely carried on his said journey to the said Bristow Station and not to permit any other train to run into or collide with the train upon which the plaintiff was a passenger, not to run or collide with any other train, and not to permit the placing by defendant Chesapeake and Ohio Railway Company, or anyone else, of an obstruction upon its tracks which would cause injury to the said plaintiff while he was a passenger as aforesaid; and it became and was the duty of the defendant Chesapeake and Ohio Railway Company not negligently to place any of its trains or other obstructions upon the tracks or roadbeds of the defendant Southern Railway Company upon which the train on which the plaintiff was a passenger was being moved, and to use due and proper and reasonable care in the management, operation and control of its trains moving over the tracks of defendant Southern Railway Company so that the same would not run or collide with the trains of defendant Southern Railway Company running or being moved in an opposite direction;


Yet notwithstanding their duty in this respect, and in disregard of the same, the defendant Southern Railway Company did not use due, reasonable and proper care that the plaintiff should be safely carried by the said train to the said Bristow Station, but wholly neglected so to do, and negligently suffered and caused the said train upon which the plaintiff was then and there a passenger, at, to-wit, one-half mile northward of the said Bristow Station and before reaching the said station, to strike, run into and collide with a certain freight train of the defendant Chesapeake and Ohio Railway Company, moving in the opposite direction; and the defendant Chesapeake and Ohio Railway Company at the same time and place negligently ran, directed and managed its said freight train so that the same was derailed, and so negligently ran, directed and managed its said freight train that a part of one of its freight cars in said train called the “arch bar”, became broken, displaced and hanging down so as to derail the said freight train and so negligently ran, directed and managed its said freight train while an arch bar on one of the cars of said train was broken, displaced and hanging down, that the said freight train was by reason thereof derailed and said acts of negligence caused said freight train to run off the north bound tracks upon which it had been moving on and upon the south bound track of the defendant Southern Railway Company, the same being the track upon which the train on which the plaintiff was being carried as a passenger was moving in a southerly direction, and negligently obstructed the said track with the said freight train and as the result of the said acts of negligence of the defendants, the train of the defendant Southern Railway Company upon which the plaintiff was a lawful passenger, and the freight train hereinbefore mentioned, owned and operated by defendant Chesapeake and Ohio Railway Company, collided, and ran together, thereby causing the train upon which the plaintiff was traveling, and the car in which he was sitting at the time, to leave its track, to turn over, and the said car, its window, doors and sides gave away and were broken in, and the tracks upon which the said trains were moving were torn up; that, as a further result of the said collision between the trains of the respective defendants, occasioned by the acts of negligence aforementioned, certain portions of the said freight train, to-wit, large pieces of iron, steel, wood and glass, broke from the same, and they, as well as large pieces of wood or lumber and large pieces of pig iron with which the said freight train was loaded, were forced and driven through the sides and windows of the car in which the plaintiff was a passenger; that as the result of the said collision, occasioned by the negligence of the defendants as aforesaid, the plaintiff was thrown from his seat across the car in which he was traveling, was mashed and jammed between a seat and the floor of the said car, and certain other passengers, lawfully riding in the same car, were forcibly thrown against the plaintiff; that certain of the aforementioned pieces of wood, or metal, thrown and carried from the aforesaid freight train into the car in which the plaintiff was a passenger, struck the plaintiff, grievously injuring him; the plaintiff was caught and held under the wreckage of the said train and was unable to release himself for a long period of time, to-wit, two hours;


That the plaintiff thereby sustained divers serious and permanent injuries, his right shoulder was bruised, cut, mashed and dislocated, his back bruised and mashed, his body, arms, abdomen and bowels mashed, bruised and torn, his head and the back of his neck bruised and mashed and his eyes and optical organs and nerves injured and his sight and vision and nervous system permanently impaired; the plaintiff received a contusion or injury to his head, neck and brain and spinal cord which caused the plaintiff to suffer numerous and frequent convulsions or fits, which convulsions or fits continue and will continue permanently and from thence hitherto, and will continue to have convulsions and fits during the remainder of his life; the plaintiff suffered great physical pain and mental anguish, loss of appetite and loss of sleep, was made nervous, and was forced to expend large sums of money, to-wit, Five Hundred ($500) Dollars, for physicians, hospital expenses and medicines and for oculists and opticians in and about endeavoring to be cured of his said injuries thus received; the plaintiff lost a large sum of money through the loss of his employment and through his inability to perform the duties of his employment as he had aforetime performed such duties, to the sum of One Thousand ($1000) Dollars; that the plaintiff will ever remain sick, sore, wounded and disordered, subject to fits and convulsions and nervousness, and his sight will remain seriously impaired for the remainder of his life.


Wherefore and by reason of the premises, the plaintiff says that damages have been sustained by him to the amount of Twenty Thousand ($20,000) Dollars, and therefore he institutes this action of trespass on the case and claims damages in the said sum of Twenty Thousand ($20,000) Dollars, besides the costs of this suit.

SECOND COUNT:


And the plaintiff, William J. Sullivan, complains of the defendants, Southern Railway Company, a corporation, and Chesapeake and Ohio Railway Company, a corporation, of a plea of trespass on the case, for this, to-wit:


That heretofore, to-wit, on February 23, 1915, and prior thereto, the defendant Southern Railway Company, a corporation, was a common carrier of persons and freight for hire, owing, operating and maintaining a certain roadbed and railway, with tracks thereupon, in the County of Prince William, State of Virginia, and elsewhere, and numerous cars, propelled by steam upon and over the same, which the said defendant had used and then and there did use in the conduct of its said business of common carrier; that the defendant Chesapeake and Ohio Railway Company, a corporation, was also a common carrier of persons and freight for hire, owing, operating and maintaining numerous cars, engines and trains of cars propelled by steam, in the conduct of its said business of common carrier, in said County of Prince William, Virginia, and elsewhere;


That on the day and date aforesaid, and at the time of the happening of the grievances hereinafter complained of and prior thereto, the defendant Southern Railway Company had granted to the defendant Chesapeake and Ohio Railroad Company the privilege  and right to use a portion of its aforementioned roadbed and railway in the County of Prince William and other places in the State of Virginia and elsewhere, for the purpose of the said defendant Chesapeake and Ohio Railway Company operating and moving northerly into the City of Washington, District of Columbia, and to other places, the cars, locomotives and trains of cars of the defendant Chesapeake and Ohio Railway Company from the intersection and junction of the tracks of the last mentioned defendant with the tracks of the defendant Southern Railway Company, at, to-wit, Orange, Virginia; that at the time of the happening of the grievances hereinafter set forth, the defendant Chesapeake and Ohio Railway Company was engaged in exercising the aforementioned privilege and was moving and operating its aforementioned trains of cars over the said roadbed and railway of defendant Southern Railway Company, in a northerly direction;


That on, to-wit, the day and date aforesaid, the plaintiff purchased a ticket from the defendant Southern Railway Company in the City of Washington, District of Columbia, which said ticket entitled the plaintiff to travel upon a train of the defendant Southern Railway Company from the City of Washington, District of Columbia, to Bristow Station, in the said Prince William County, Virginia, and the plaintiff then and there became and was a lawful passenger upon one of the trains of the said last named defendant to be safely carried on his said journey;


And thereupon it became and was the duty of the defendant Southern Railway Company to use due, reasonable and proper care that the said plaintiff should be safely carried to the said Bristow Station and not negligently to collide with or run into any other train or trains, either of its own or of defendant Chesapeake and Ohio Railway Company moving or being moved upon its said railway, and it became and was the duty of the defendant Chesapeake and Ohio Railway Company to use due and proper and reasonable care in the operation of its trains moving over and upon the tracks of the defendant Southern Railway Company so that its said trains would not collide with, strike against or run into any of the trains of the defendant Southern Railway Company moving upon the said railway in the opposite direction;


Yet notwithstanding their duty in this respect and in disregard of the same the defendants did not use due and proper care as aforesaid, but on the contrary, at, to-wit, one-half mile northward from the said Bristow Station while the plaintiff was a passenger as aforesaid and before he had reached his said destination, the defendant Southern Railway Company, through its agents, servants and employees, negligently ran the train upon which the plaintiff was a passenger against and into a certain freight train of defendant Chesapeake and Ohio Railway Company moving in the opposite direction upon the northbound track of the said railway, and cause the said trains to collide; and the defendant Chesapeake and Ohio Railway Company at the same time and place negligently ran, directed and managed its said freight train so that the same was derailed, and so negligently ran, directed and managed its said freight train that a part of one of its freight cars in said train, called the “arch bar”. Became broken, displaced and hanging down so as to derail the said freight train so negligently ran, directed and managed its said freight train while an arch bar on one of the cars of said train was broken, displaced and hanging down, that the said freight train was by reason thereof derailed, and said acts of negligence cause said freight train to run off the north bound tracks upon which it had been moving on and upon the south bound track of the defendant Southern Railway Company, the same being the track upon which the train on which the plaintiff was being carried as a passenger was moving in a southerly direction, and to strike and collide with the said passenger train, and as the result of the said acts of negligence of the defendants the train of defendant Southern Railway Company upon which the plaintiff was a lawful passenger, and the car in which he was sitting, were caused to leave the railway track, to turn over and the said car, its windows, doors and sides gave away and were broken in and the tracks upon which the said trains were moving were torn up; that, as a further result of the said collision between the trains of the respective defendants, occasioned by the acts of negligence aforementioned, certain positions of the said freight train, to-wit, large pieces of iron, steel, wood and glass, broke from the same, and they, as well as large pieces of wood or lumber and large pieces of pig iron with which the said freight train was loaded, were forced and driven through the sides and windows of the car in which the plaintiff was a passenger; that as the result of the said collision, occasioned by the negligence of the defendants as aforesaid, the plaintiff was thrown from his seat across the car in which he was traveling, was mashed and jammed between a seat and the floor of the said car, and certain other passengers, lawfully riding in the same car, were forcibly thrown against the plaintiff; that certain of the aforementioned pieces of wood, or metal, thrown and carried from the aforesaid freight train into the car in which the plaintiff was a passenger, struck the plaintiff, grievously injuring him; the plaintiff was caught and held under the wreckage of the said trains and was unable to release himself for a long period of time, to-wit, two hours;


That the plaintiff thereby sustained divers serious and permanent injuries, his right shoulder was bruised, cut, mashed and dislocated, his back bruised and mashed, his body, arms, abdomen and bowels mashed, bruised and torn, his head and the back of his neck bruised and mashed and his eyes and optical organs and nerves injured and his sight and vision and nervous system permanently impaired; the plaintiff received a contusion or injury to his head, neck and brain and spinal cord, which caused the plaintiff to suffer numerous and frequent convulsions or fits, which convulsions or fits continue and will continue permanently and have from thence hitherto, and the plaintiff was thereby made a permanent epileptic from thence hitherto and will continue to have convulsions and fits during the remainder of his life; the plaintiff suffered great physical pain and mental anguish, loss of appetite and loss of sleep, was made nervous, and was forced to expend large sums of money, to-wit, Five Hundred ($500) Dollars, for physicians, hospital expenses and medicines and for oculists and opticians in and about endeavoring to be cured of his said injuries thus received; the plaintiff lost a large sum of money through the loss of his employment and through his inability to perform the duties of his employment as he had aforetime performed such duties, to the sum of One Thousand ($1000) dollars; that the plaintiff will ever remain, sick, sore, wounded and disordered, subject to fits and convulsions and nervousness, and his sight will remain seriously impaired for the remainder of his life.


Wherefore and by reason of the premises, the plaintiff says that damages have been sustained by him to the amount of Twenty Thousand ($20,000) Dollars, and therefore he institutes this action of trespass on the case and claims damages in the said sum of Twenty Thousand ($20,000) Dollars, besides the costs of this suit.
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We the Jury find for the plaintiff and assesses in sum of $6,000 against the defendant railroads Viz: The Southern and Chesapeake & Ohio Railroads.








Wm. Wheeler, foreman

Virginia

In the Circuit Court of Prince William County

W. J. Sullivan vs Southern Railway Company and Chesapeake & Ohio Rwy. Co.

Before Hon. J. B. T. Thornton and Jury, Manassas, Va. June 8-13-1916

Messrs. Thomas H. Patterson and Crandal Mackey, attorneys for the plaintiff

Messrs. Moore, Keith, McCandlish & Hall (Mr. Keith & Mr. Hall)

and H. W. Davies for the Southern Railway Company

Messrs. Browning & Browning, Attorneys for Chesapeake and Ohio Railway Co.

Mr. Mackey:  We will agree that this model be used by all sides, if you wish

Mr. Browning:  We have not seen it.

Mr. Mackey:  Will you have it brought in Mr. Hall?

Mr. Browning:  We would like to know what model it is. We have not seen it.

Court:  I imagine it will not be used before recess.

Mr. Mackey:  We might call one of our witnesses early. We might not use it before recess.

Mr. Browning:  That need not delay us. We want our expert to see it. We have no doubt we will

 agree to it.

Dr. R. E. Wine a witness called on behalf of the plaintiff, being duly sworn, testified as follows:

By Mr. Mackey

Q. Doctor, what is your business? Answer – I am a physician

Q. Where did you graduate in medicine? Answer – Richmond Medical College of Virginia.

Q. In what year? Answer – 1899

Q. To what medical societies do you belong, if any? Answer – I belong to the local societies here principally in the county and Northern Virginia, the District of Columbia and state societies.

Q. The State Medical Society of Northern Virginia & the District of Columbia? Answer – Yes, sir.

Q. Did you have occasion to render any treatment or aid to the plaintiff, William J. Sullivan, on the night of February 23, 1915?  Answer – Yes, sir.

Q. Where was that, Doctor? Answer – Near Bristow.

Q. About what time of night? Answer – I judge it was about six o’clock, or slightly afterwards. It was dark

Q. Where did Mr. Sullivan come from? Answer – I understand that he was coming from Washington.

Q. Was he a passenger on any train that night? Answer – Yes, sir.

Q. What train? Answer – On the train the accident occurred – 17 I think was the number of it.

Q. 17 of the Southern? Answer – Yes, sir.

Q. What was his condition, Doctor, when you saw him? Answer – Well he was evidently suffering considerably, and apparently helpless in the use of one arm.

Q. Do you recall what arm that was, Doctor? Answer – The right arm I think.

Q. What was the cause, tell the condition in which you found his right arm, and where?  Answer – Of course, at that time everything was excitement, and as to the details I don’t know whether I can cover those very thoroughly. He was holding his arm out this way (indicating), and apparently could not lower it. I do not recall just the condition. After some little effort I caught him by the arm up here (indicating), and at the wrist, and pulled on it slightly.


Court:   Doctor, the Jury can’t hear a word of it.


Mr. Mackey:   Speak loud enough for them to hear you.

Q. Now, Doctor, you handled his arm? Answer – Yes, sir; he was able to lower it afterwards to go back into position, but apparently it was a partial dislocation. I would say so, and so construed it.

Q. Did you set his arm, doctor?  Answer – I think so. Anyway it was relieved from that to an extent.

Q. Tell what treatment you rendered him?  Answer – In addition to that I think I probably gave him a hypodermic, and then he was removed to Bristow to his father-in-law’s and afterwards Dr. Iden and I called on him at Mr. Halderman’s. 

Q. Was it that night or next day? Answer – That night. I also saw him several times after that.

Q. State whether or not he appeared to be suffering? Answer – Yes, sir, intensely.

Q. From what, doctor? Answer – Probably partly due to his arm, and, if I recall correctly, he suffered considerably in his abdomen.

Q. Did you strip him, doctor? Answer – That night, I hardly think so. I am not sure about that.

Q. Did you visit him next day? Answer – Yes, sir.

Q. What was his condition then? Answer – He was still suffering considerably, and extremely nervous.

Q. Did you strip him then? Answer – Yes, sir

Q. What objective signs or ocular evidence or injury did you see? Answer – There was some swelling of the arm and shoulder. Objective you want?

Q. Yes.  Answer – Some slight swelling across here, across the abdomen and upper region of the stomach.

Q. State whether there is a plexus of nerves at that point where the swelling was? Answer – Yes, sir.

Q. What is the name of that plexus?  Answer – The Solar.

Q. Now, doctor, you state the solar plexus is where the swelling was? Answer – Not there, No sir.

Q. In that neighborhood?  Answer – Yes, sir.

Q. State what relation that plexus bears to the brain and nervous system?  Answer – May I ask whether I am to appear in the capacity of an ordinary witness, because those things that ---- 

Q. (Interrupting ) If you know?  Answer – I would rather not Answer it.

Q. Well, doctor, I will ask you this, whether or not the solar plexus is a congeries or plexus or nerves?  Answer – Yes, sir.

Q. What is the usual effect of a blow in the neighborhood of the solar plexus – how would it affect the nervous system generally, and the brain? Answer – There is a good deal to that which I do not feel competent to Answer because I think that is in the line of a specialist.

Q. Doctor, did you put his arm in splints, or his shoulder? Answer – I bandaged it, yes, sir.

Q. Did you put braces or things to hold it in position?  Answer – No, sir.

Q. Did you put it in a sling, doctor?  Answer – Yes, sir.

Q. Was that your last visit, the visit subsequent to the accident?  Answer – No; I seen Mr. Sullivan; I was treating his wife at the same time, and I seen Mr. Sullivan quite a few times after that.

Q. Do you recall how many days after the accident you saw him?  Answer – I could not. I would judge ten, perhaps ten days; it might not have been that long.

Q. Do you know if he passed any blood from the bowels during the time you treated him? Answer – Yes, sir, I think so.

Q. To what did you attribute that, doctor, and to what do you now attribute it? Answer – I thought it was possibly due to some internal injuries, but there were no bad symptoms developed which would indicate that there was anything of a serious nature.

Q. From what did this blood come, according to your diagnosis, doctor?  Answer – The passage of the blood, if I recall correctly, was only for a few days, and as to the cause of it, it is probable that the accident or injuries received during the accident produced it, as he had been healthy previous to that time.

Q. That is you know, doctor, - your knowledge was from a history of his previous health? Answer – Yes sir

Q. He was a stranger to you at that time? Answer – Absolutely.

Q. Do you recall whether or not he complained of any trouble with his head at that time, doctor, in the way of headache or other trouble? Answer – I do not. I do not recall that at all. Perhaps he did, though, but I am not sure.

Q. you don’t remember? Answer – I don’t recall any of those.

Q. Were you on this southern train, doctor, when this accident happened? Answer – Yes, sir.

Q. Where were you going?  Answer – To Bristow.

Q. From what point? Answer – Manassas

Q. You were on there when the collision occurred, were you, doctor? Answer – Yes, sir.

Q. What effect did the collision have generally on this car that you were in?  Answer – Quite a little excitement.

Q. Were any persons thrown around in the car? Answer – Yes, sir.

Q. Did you know if Mr. Sullivan was one of them? Answer – Yes, sir.

Q. What was his position, doctor, immediately after the wreck, when Mr. Sullivan was found suffering with his shoulder?


Mr. Browning:  Your Honor, should not he qualify before he asks that?


Court:  Qualify in what respect?


Mr. Browning:  As to the position.


Mr. Mackey:  What position were you in? Answer – Sitting on the train

Q. Yes, just before the accident? Answer – Mr. Sullivan and his wife, I knew neither one at the time, they were sitting on the front seat, on the left hand side of the aisle, and I was sitting on the second seat back on the right hand side. I was one seat back of them to the right.

Q. Did you see him immediately after the collision?  Answer – Yes, sir.

Q. Where was he then? Answer – He was at the end of the car. I was trying to get out as rapidly as I could. If I recall, there was a little vestibule or ante-room at the end of the car there, and he was in there. I heard a cry on the outside for help, and I rushed out to the engine then, and Mr. Halterman came to me and asked me to examine Mr. Sullivan, his son-in-law. As soon as we taken care of those on the outside I went back to him, which was probably five or ten minutes.

Q. State whether or not it was dark when this collision occurred? Answer – Yes, sir.

CROSS EXAMINATION

By Mr. Hall

Q. Doctor, were you in the combination coach, or in the passenger coach that day? Answer – I think I was in the passenger coach

Q. You are not sure? Answer – I am not sure. I am not sure that there was a combination. I guess there was.

Q. A smoking car? Answer – No, I was in the day coach.

Q. You were not in the smoking car? Answer – No, sir, I was not in that section.

Q. Are you living in Manassas now, doctor? Answer – No, sir.

Q. Where do you live? Answer – I am living up in the Valley at the present time. I have been at Hopewell.

Q. Up in the Valley? Answer – Yes, sir.

Q. You were asked to come here by the defense, were you not? Answer – I had a letter from Mr. Baumgardner.

Q. Of the Southern Railway? Answer – Yes, sir.

Q. Do you recollect seeing Mr. Sullivan before the accident happened? Answer – I recall distinctly seeing Mr. Sullivan –I didn’t know who it was at that time – in a seat immediately in front of me on the opposite side of the aisle, because there were very few on the train that evening, and I recall seeing them very distinctly.

Q. Was he sitting on the outside of the seat, and his wife on the inside? Answer – I think so, That is my recollection of it.

Q. And did he have his baby in his arms, or do you recall? Answer – I think he did yes, sir.

Q. When this collision occurred, was the car in which you were sitting derailed, was it thrown off the track? Answer – No, sir, I don’t think it was. I am sure it was not, because that same coach was brought back to Manassas that night.

Q. The only evidence of collision, so far as you observed, was the shock when it stopped? Answer Yes sir.

Q. You were sitting down when the collision happened? Answer – Yes, sir.

Q. What effect did the collision have on you? Answer – It threw me out in the aisle. I am not sure that I did not hit Mr. Sullivan in my trying to catch myself.

Q. It did not throw you off your feet? Answer – No, sir.

Q. It did not throw Mr. Sullivan off his feet, did it? Answer – I don’t know; I am not sure that, because I was looking after myself.

Q. You say maybe you sort of bumped up against Mr. Sullivan? Answer – I think so, I recall him having a child in his arms immediately after.

Q. He still had the child in his arm when you noticed him after the accident? Answer – Yes, sir.

Q. The child was not hurt, was she? Answer – No, sir.

Q. And who ask you to come and help Mr. Sullivan? Answer – Mr. Halterman, Mr. Sullivan’s father-in-law

Q. Was he on the train, too? Answer – No sir. He had come down from Bristow waiting for them, expecting them to call.

Q. When the train stopped Mr. Halterman came down from the station, I guess? Answer – Yes, sir, that is my understanding of it.

Q. Did you make a report of your examination of Mr. Sullivan to Mr. Hudson of the Southern Railway? Answer – I think so, yes, sir.

Q. Did you find any evidence of piles when you examined Mr. Sullivan? Answer – I did not. I made no examination.

Q. You made no examination for that? Answer – No, sir.

Q. Then you don’t know whether the emission of blood, of which he complained, was due to piles or not? Answer – No, sir.

Q. As a matter of fact, do you know anything about the emission of blood except what Mr. Sullivan told you? Answer – Yes, sir.

Q. You mean to say you don’t know anything about the passage of blood except what Mr. Sullivan told you? Answer – No, sir.

Q. And when he told you that, it had stopped for several days? Answer – I think it had I’m not sure.

Q. You place your last visit to Mr. Sullivan about ten days after the accident? Answer – I think so. Probably not that long, or probably a few days more. I don’t recall at this time how long it was.

Q. Did you ever give him any medical assistance except to help his dislocated arm? Answer – I think I possibly gave him, yes, I gave him, I think, some internal treatment, and probably a hypodermic, but I am no sure of that.

Q. That was at the time of the accident? Answer – Yes, sir.

Q. That day? Answer – Yes, sir.

Q. After that did you give him any further treatments? Answer – Yes, sir, I think probably gave him something for his nerves, but I don’t recall.

Q. At that time your prognosis of the case was, as you have stated, was that there was nothing serious, and that there would be no permanent injury? Answer – That was my opinion of it, yes, sir.

Q. Now, will you tell the jury what was his physical condition when you last saw him about ten days after the accident? Answer – Apparently good. Of course, he had considerable soreness yet, but his general  condition, I would consider it to have been in a good way to recovery.

Q. When you stripped him to examine him and examined him, did you examine his head carefully? Answer – I did not.

Q. What part of it did you examine? Answer – I don’t know if I examined it at all.

Q. When you stripped him what did you examine? Answer – Principally his shoulder and abdomen.

Q. Those were the only parts about which he complained? Answer – Yes, sir.

Q. Then it is probable that he did not complain at that time of anything but his shoulder and abdomen; is that correct? Answer – Yes, sir.


Mr. Browning:  May I ask at what time he did not complain of anything but his abdomen?


Mr. Hall:  When you stripped him and examined him, was it ten days after the accident.

Answer – No; I am of the opinion the last time we stripped him was the day on which Dr. Merchant went with me to Bristow. That was probably four of five days after the accident.

Q. That was a joint examination? Answer – Yes, sir.

Q. Four or five days after the accident? Answer – That is my memory of it, yes, sir.

Q. And will you state whether, at the time or at any other time during your treatment of him, he complained of any injury to the head? Answer – I do not recall. He may have done so, but I don’t recall it.

Q. I believe you have stated that you did not examine his head at all? Answer – No, sir, I don’t think I did.

Q. Now, recalling your position just as the accident happened, you being thrown out of the seat and bumping into Mr. Sullivan, will you tell the jury what opportunity, if any, there was for any piece of iron, or piece of timber, or any other wreckage, striking Mr. Sullivan? Answer – I don’t quite get that.

Q. I say about this impact at the time of the accident: You say you were thrown out of your seat, and sort of bumped into Mr. Sullivan, and the car still stayed on the track. I say what opportunity did you have to observe a piece of iron, or piece of wood, or a piece of wreckage of any character, to strike Mr. Sullivan at any place? Answer – That is perfectly possible, because the whole end of the car, or the corner, was knocked in. The glass was knocked out, and there was timber and glass flying all around and when I got out of the coach the ground on the opposite side was covered with lumber.

Q. That was on the outside of the coach? Answer – Yes, sir.

Q. did you see any lumber on the inside of the coach? Answer – Nothing except what belonged to the coach itself.

Q. You mean by that, splinters from the frame around the glass? Answer – Yes, sir.

Q. Splinters, and shivers, and glass, and things of that kind? Answer – Yes, sir.

Q. I am talking about big pieces of timber? Answer – No, sir.

Q. There was not anything of that kind? Answer – No, sir.

Q. There were not any bars of pig iron thrown into the car? Answer – I didn’t see any.

Q. Would you have been apt to see any pig iron if it had been there? Answer – I think so.

Q. I understand you qualify your statement by saying you saw splinters from the windows? Answer - Yes, sir.

Q. Or from the toilet? Answer – Yes, sir.

Q. You did not see any lumber from the car, or anything of that kind? Answer – No, sir.

By Mr. A. T. Browning:

Q. Doctor, I understand you to say that the solar plexus was in that neighborhood, the neighborhood of where you supposed a blow was; was that right? Answer – Yes, sir.

Q. How near in that neighborhood, doctor, could you tell us? Answer – Now, you are going into details I can’t answer.

Q. You can’t answer that? Answer – No, sir.

Q. You don’t know how near to the solar plexus it was? Answer – No sir because I don’t know the extent of the injury. I don’t recall because that part of it never occurred to me.

Q. Did you make a thorough examination, doctor, around his solar plexus? Answer – I don’t know that I did.

Q. You said there was some swelling, if I understood you correctly, of his arm and shoulder; how much swelling, doctor, could you describe to the jury? Answer – At first it was right extensive. I should say the first day after the accident; and the last examination there was still some swelling there.

Q. Some what? Ans.  -some swelling there the last time I seen him which has not completely disappeared.

Q. At that time, doctor, was there any other evidence of injury to his arm and shoulder than that swelling that you observed? Answer – how is that?

Q. At that time was there any other evidence of injury to his arm and shoulder; that is, other than swelling that you observed? Answer – Loss of action and use. That was still absent yet.

Q. You mean by that some stiffness? A. Yes, sir, and it was still sensitive, and it was sensitive in the muscles of the back.

Q. Was there any bruise or cut? Answer – No, sir.

Q. Your diagnosis of that, doctor, was it that it was of a temporary or a permanent nature? Answer – Well, I think it is conceded that a dislocation, when it is reduced, is temporary.

Q. And this, I understood you to say, was only a partial dislocation? Answer – That is my idea of it. I hardly think it could have been complete, because I would not have been able to reduce it so easily.

Q. You say you were treating his wife at the same time that you went to the house? Answer – Yes, sir.

Q. Did he send for you to see him, or did you go on those visits to see his wife, and merely incidentally examine him? Answer – Well, both.

Q. Well, how do you mean “both”, doctor? Answer – Well, I was treating both of them. I might put it this way: Had Mrs. Sullivan not been sick I would probably have made the same number of visits anyway to see Mr. Sullivan.

Q. And had he not been injured, you would probably have made the same number to see her? Ans.- Yes.

Q. Doctor, did he give you any history of his previous physical condition? Answer – No, sir.

Q. He did not? Answer – No, sir.

Q. I understood you to say from personal knowledge you also knew nothing of his previous physical condition? Answer – Yes, sir, that is right.

Q. Doctor, you said that he and his wife, at the time of the accident, were on the front seat on the left hand side of the car? Answer – That is my memory of it.

Q. There was no seat in front of them? Answer – No, sir.

Q. Were you the nearest person to him in that car at the time of the accident? Answer – I hardly think there was anyone sitting in the seat in front of me. There may have been, but I do not recall at this time.

Q. You were going to get off at Bristow? Answer – Yes, sir.

Q. Had you arisen from your seat in order to get off the train? Answer – Oh, no.

Q. Had Mr. Sullivan? Answer – No sir, I don’t think so.

REDIRECT EXAMINATION

By Mr. Mackey

Q. Doctor, you say you were summoned here by the Southern Railway? Answer – Yes, sir.

Q. Were you one of their surgeons at that time? Answer – No, sir.

Q. State whether or not the shock was severe when this collision took place? Answer – quite a good deal of shock, yes, sir.

Q. Was it sufficient to have knocked a person down who was standing up? Answer – I think it was, easily.

Q. Was it sufficient to knock a person out of the seat who was sitting down? Answer – It did me.

Q. Doctor, state whether or not you are positive that the child remained in Mr. Sullivan’s arms, or whether the child was not, in fact, thrown about ten or fifteen feet away from him? Answer – No, I can’t be positive.

Q. You can’t be positive about that? Answer – Since you presented that question I probably, in thinking about it at the time, was thinking about the crash, when I seen Mr. Sullivan with the child in his arms.

Q. State whether or not the child had its face dirty from rubbish? Answer – I can’t remember.

Q. I believe you said on cross examination that the entire front of the car was torn away? Answer – The coroner, but not completely torn away.

Q. Do you know whether any timber or other wood, or anything else struck Mr. Sullivan in the head? Answer – I don’t know.

Q. You don’t know whether it did or did not? Answer -  No, sir.

Q. Didn’t you hand him, doctor, from the inside of the car, a strip of wood several feet long, and two or three inches wide, as a relic? Answer – Yes, sir.

Q. That came from the inside of the car? Answer – Yes, sir. I will not say it came from the inside but it came from the door facing.

Q. From the door jamb? Answer – Yes, sir.

Q. Were the door jams torn away? Answer – Yes, sir.

Mr. Browning: Now, if your Honor please, we must object to the form of this question. The

witness is the witness of the plaintiff, and we will have to object to the continuance of the attorney asking leading questions and suggesting matters.

Mr. Mackey: It was simply new matter.

Q. Doctor, you mentioned in answer to Mr. Hall, you knew blood from what Mr. Sullivan said; I will ask you whether or not he showed you blood in his stool? Answer – I think not.

Q. You think not? Answer – Yes, sir. I wish to retract that, he did, I recall it now.

Q. You remember now, doctor, that you saw blood in his stool? Answer – Yes, sir.

Q. On how many occasions? Answer – Only one.

Q. Do you remember how many days that was after the accident? Answer – I do not.

Q. Doctor, you spoke several days after the accident that he was sensitive in the muscles of the back; will you say what part of the back that was? Answer – The right shoulder.

Q. In the neighborhood of the right shoulder? Answer – Yes, sir.

Q. How near the spinal column, doctor? Answer – I don’t recall that there was any swelling there to any extent.

Q. You mean between the shoulders this pain or this sensitiveness? Answer – No, sir, I mean back of the shoulder, and under it, and in the front, too, for that matter.

Hugh W. Crockett another witness called on behalf of the plaintiff, being duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. Mackey:

Q. Mr. Crockett, what is your present employment? Answer – My present employment is brakeman and extra conductor on the Washington & Old Dominion Railway.

Q. How long have you been a railroad man, Mr. Crockett? Answer – I have been a railroad man thirteen years.

Q. How long did you work for the Southern Railway? Answer – I worked for the Southern Railway eleven years.

Q. Did you ever work for the C & O ?  Answer – No, sir.

Q. You have no employment now with the Southern Railway or the C & O Railway? Answer – No, sir.

Q. In what capacity did you work during the eleven years you worked with the Southern Railway? Answer – As brakeman and baggage master and flagman.

Q. What position did you hold with the Southern Railway on February 23, 1915, when the accident occurred at Bristow that we are talking about. Answer – Baggage master.

Q. Where were you at the time of the collision? Answer – I was in the baggage car.

Q. How many cars were attached to that engine? Answer – There were two cars.

Q. Will you state what they were? Answer – The combined car, baggage, passenger and passenger coach.

Q. The baggage car was next to the engine, I believe? Answer – Yes, sir.

Q. And you were in that car? Answer – I was in that car, yes, sir.

Q. About what time did this collision occur? Answer – About 6:30, I reckon.

Q. What effect did it have on the lights in your train? Answer – The lights went out in the car I was in, I think. I would not be positive about that.

Q. What effect did that collision have on those who were inside of the cars, as regards shock? Answer – They would be very badly jarred.

Q. Was there anyone in the car with you? A. No, sir.

Q. Were you thrown to the floor, or thrown down? Answer – Yes, sir.

Q. About what distance were you thrown, Mr. Crockett? Answer – I reckon about fifteen feet, the length of the car. 

Q. The length of the baggage car? Answer – The length of the baggage car.

Q. State whether or not the car you were in and the passenger car in the rear of it were injured in any way? A. Yes, sir, both cars were injured.

Q. In what way? What was the condition of them after the wreck? Answer – The car I was in the trucks were torn out and half turned over, and the windows were torn out right smart in the rear car.

Q. Do you know the condition of the front end of the rear car? Answer – No, sir, I could not say the condition of that, but I think it was mashed up some.

Q. Did you see Mr. Sullivan immediately after the wreck? Answer – No, sir, I can’t say I saw him immediately after.

Q. When did you see him? Answer – I saw him the next afternoon.

Q. What was his condition then? Answer – He was very badly bruised about the chest is all I know, from what he showed me.

Q. Did he show you his chest? Answer – Yes, sir.

Q. Do you know whether his arm was in the sling or not? Answer – He had his arm in a sling, yes sir.

Q. During the eleven years you worked for the Southern Railway, state whether or not you were examined regularly for your fitness? Answer – Yes, sir, I was examined as regularly as it came up.

Q. Does your business as brakeman require you to have knowledge of the trucks and their construction? Answer – Yes, sir to see that they are in good order.

Q. Do you know what an arch-bar is on a truck? Answer – Yes, sir.

Q. Will you tell the jury what is known as an arch-bar? Answer – An arch-bar is -----


Court: May I interrupt you. Has this model an arch-bar on it?


Mr. Browning: We have not examined it.


Mr. Hall: Yes, sir.


Court: It would be so much easier for the jury if you have it.

Mr. Browning: We want to have a little understanding about it. We have had it examined, but

 
there is a little understanding we want to have with counsel before it is introduced.


Mr. Mackey: We don’t want to introduce it in evidence, but only use it for illustration.


Court: Would not it be easier, and save time?


Mr. Mackey: I think so.


Court: If you get it out I think it would help in that way, not admitting that it is a correct model.


Mr. Mackey: We would only want it for demonstration.

Court: The jury would understand so much better what is an arch-bar.

Mr. Browning: This is not introduced at this time as being a true representation.

Court: I will let him use it as if it was a drawing on the board to show what is an arch-bar. You

are through with him except about the mechanism?


Mr. Mackey: I was going to ask a number of questions about that.


Court: If these gentlemen want to take him on that, and let you have him back on that, will that

 
do?

Mr. Mackey:  I have not finished on my direct examination; there are some other matters.

Court:  Then, go on with that.

By Mr. Mackey:  

Q. Before pointing out what the arch-bar is, tell the jury what it is, in a general way? I want you to tell the purpose? Answer – The arch-bar is the part that goes to hold the trucks, and hold the box, and the whole weight of the car, and the boxes are bolted to that, and it holds it up.

Q. Have you, during your railroad experience as brakeman and baggage master, had occasion to see broken arch-bars? Answer – Yes, sir, I have seen them, but I have never been in a train with them.

Q. Have you seen them where they were unbolted, or broken off, or hanging down? Answer – Yes, sir. I have seen them, but not in motion.

Q. Have you seen them on many occasions, this defect on trains? Answer- Yes, sir. I  have seen them. In the examination of trains I have come up with them. 

Q. What effect would a broken arch-bar have on a moving train? Answer – It would drop the bed of the car on the wheels, and it would let the bar down on the wheels, and it is bound to cause a wreck if it is not stopped.

Q. What effect does it have on the axles of the trucks and wheels? Answer – The arch-bar holds the axles of the trucks up.

Q. What effect would a rough track have on the arch-bar? A. A rough track would have a tendency to bounce the car up and down, and cause a strain on the arch-bar.

Q. Do you know what a choppy track is? Answer – Answer – It is a very rough, choppy track.

Q. What effect would a choppy track have on it? Answer – It would have the effect to break it.

Q. What effect would the movement of the ties up and down have on the arch-bar? Answer – I don’t think the ties have much movement up and down. In a well ballasted track there would not be much movement of the ties up and down.

Q. Assuming those ties on the day of the accident, the ties of the northbound track of the Southern Railway, were in such condition when a freight train passed over it that the ties moved up and down, what effect would that have on the arch-bars? Answer – It would have a tendency to jar it so it would break or strain it.

Q. Now, I show you a model ---------


Mr. Browning:  I understand this is for demonstration. That is all right if it is only for 



demonstration.

Mr. Mackey:  I will put that in the record. Q. Now, I show you a model of a truck which is used 

here for the purpose of demonstration, and not in evidence at this time, and ask you to point out to the jury what is the arch-bar on that truck, on that model? Answer – This, gentlemen, is the arch-bar (indicating on model). Q. Now, look at this other side that has been disconnected in this model, and show the jury what the arch bar is? Answer – This is the arch-bar. Q. Now, what is this block that I show you? Answer – That is the box.


Court: In the truck that is iron, isn’t it, the piece you have in your hand? Answer – Yes, sir.

Q. The model is wood, but the genuine piece is iron? Answer – Yes, sir.


Mr. Mackey: Now, put that on the axle, and put it in position with reference to the arch-bar.



  (Witness does as requested)


Mr. Hall: You had better not twist this. The model is intended to stay as it is.


Witness: that is where it belongs, the same as it is here.

Mr. Mackey:  Q. Showing you this model, what effect would it have if this arch bar became loose

 
at these bolts and fell down? Answer – It would  have the same effect as a broken arch-

bar. Q. And which truck would run wild? Answer – This would. Q. This part (Indicating)  Answer – Yes, sir. Q. assuming that a freight train going at the rate of 35 to 40 miles an hour, had on the rear end of the rear truck a broken arch, bar, or a disconnected arch-bar that was hanging down and striking the rails or ties, and a minute or two after that this train was wrecked, derailed; what, in your opinion as an expert, would you say was the cause of the wreck?

Mr. Browning: We object to that question, if your Honor please.


Court: Upon what ground?


Mr. Browning: First, that no foundation has been laid for the hypothetical question.


Mr. Mackey: We expect to follow it up. We asked it to let Mr. Crockett __


Mr. Browning: Secondly, this witness has not qualified as an expert to that extent.

Court: I will ask you, have you had sufficient experience, Mr. Crockett, to know what would be

 the effect of the condition of a car as represented in the question asked?


Witness: I think so.


Court: I will overrule the objection; note an exception.

Mr. Mackey: Q. You have had eleven years experience? Answer – I have had fifteen years

experience in railroading all together. Q. What would the effect of a broken arch-bar on a moving train as regards the probability of it causing a wreck? Answer – It would be bound to cause a wreck if not discovered. Q. Your answer is it would be bound to cause a wreck if not discovered? Answer – Yes, sir.

Mr. Mackey: The witness has not exactly answered the hypothetical question. Read it.



The question is read as follows: “Assuming that a freight train going at the rate of 35 to

40 miles an hour, had on the rear end of the rear truck a broken arch, bar, or a disconnected arch-bar that was hanging down and striking the rails or ties, and a minute or two after that this train was wrecked, derailed; what, in your opinion as an expert, would you say was the cause of the wreck? Answer – It would cause the wreck. Q. What? Answer – The arch-bar would cause the wreck.

CROSS EXAMINATION

By Mr. A. T. Browning:

Q. Mr. Crockett, do you know what the tie-bar is, of course you do? Answer – Yes, sir.

Q. What is the function of that bar? Answer – I don’t understand the question.

Q. What is the purpose of the tie-bar; what is it used for. Answer – That is simply to hold the box in place, so far as I can see. That is my opinion of it.

Q. That is its sole purpose, to hold the boxes in place? Answer – Yes, sir.

Q. What effect does the breaking of the tie-bar have upon the truck? Answer – It puts a right smart strain on the bolts that are holding the boxes in place.

Q. Does it not cause the journals to lean inwards? Answer – Yes, sir.

Q. From the top? Answer – Yes, sir. The bottom of the box will spread out.

Q. What effect does that position have upon the column bolt and the journal box-bolt? Answer – Well, that tie-bar being broken on a rough track would weaken the arch-bar and cause it to be weaker than it would be without that.

Q. Would it cause a shearing at the end of the arch-bars? A. Yes, sir. It would cause it to raise up some, and might possibly break it.

Q. Would it break it or shear it? Answer – It might possibly break it.

Q. Which would it more naturally do, break it or shear it? Answer  I think it would more naturally break it.

Q. Would that be the effect upon new column bolts? Answer – Oh, yes, sir, the column-bolts wouldn’t have anything to do with breaking the arch-bars.

Q. The breaking of the column-bolts would have nothing to do with the breaking of the arch-bars, you say? Answer- Yes, sir.

Q. Mr. Crockett, you have, in response to the examination in chief, arranged the arch-bar with reference to the box, as an expert; is that properly done? Answer – No, sir.

Q. What is the trouble with it? Answer – It is put in the wrong place.

Q. It is put in the wrong place? Answer – Yes, sir.

Q. Did you not show it to the jury in this condition? Answer – Yes, sir.

Q. And did you not put it in that condition that it is now? Answer – Yes, sir.

Q. You now say you were mistaken? Answer – I was mistaken in that, yes, sir.

Q. Show the jury how it ought to be, if you please? (Witness illustrates on model)

Q. It ought to be that way? Answer – Yes, sir.

Q. When did you recognize your mistake? Answer – Just as soon as I made it.

Mr. Hall:

Q. Mr. Crockett, now that we have gotten the position of these arch-bars straight, will you tell me what effect, if any, the loosening of those box-bolts would have with respect to the action of the arch-bars? Would it tend to create a shearing motion? Answer – Yes, sir. It would jar some.

Q. It would tend to create a shearing motion just as much as you described, as a choppy track? Answer – Yes, sir, it would shear right smart if the bolts were loose.

Q. This piece would go up, and this piece would come down, and they would work like scissors? Answer – The box would work with the loose bolts.

Q. Then the weight of the car, you say, wouldn’t have any influence on the shearing of this; in other words, you testified that the weight of the car is on the bolster? Answer – Yes, sir.

Q. If it gets loose, what effect does the movement of the car have on this piece of iron? Doesn’t it push it down? Answer – This bolt I don’t think would push it down, but the broken tie-bar would cause it to push down.

Q. You mean to say, then, that if these bolts were loose, or if these bolts were out, it would not have any effect --- Answer – (Interrupting) If the bolts were out, the whole wheel and box would go back.

Q. And there would be a motion backwards and forwards? Answer – Yes, sir.

Q. The tendency of that motion would be cut the heads off those bolts? Answer – Yes, sir. In time I would

Q. Assume that those bolts were new and tight, would you say that running over a mile of track in bad condition could possibly cause a breaking of those bolts? Now, think of that question. Assuming those bolts to be new and tight and in proper condition, running over a mile of bad track, would it be possible to break those bolts? Answer – I don’t think it would.

Mr. Browning:

Q. Mr. Hall asked you assuming that those bolts were new and tight could the running of the car over one mile of bad track cause the shearing or breaking of those bolts, they being new and tight. You answered you didn’t think it could. Would that answer still hold if the tie-bar were broken. Answer – No, sir. 

A. Halterman, another witness called on behalf of the plaintiff, being duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. Patterson:

Q. What is your name? Answer – Aaron Halterman.

Q. Where do you reside? Answer – Bristow, Virginia.

Q. What relation, if any, are you to the plaintiff, William J. Sullivan? Answer – Well, sir, he married my daughter.

Q. Where does he live? Answer – He lives in Washington.

Q. Did you witness a collision between Southern Railway train and Chesapeake and Ohio train on the 23rd day of February, 1915? Answer – Yes, sir.

Q. Where were you at the time? Answer – I was right in Bristow, at Bristow Station.

Q. What were you doing there? Answer – I went there to meet Mr. Sullivan and my daughter, his wife. He sent a telegram to me that day, on the 23rd, I think it was, of February, 1915, to meet him there.

Q. Was the train on time? Answer – Well, Now, I disremember, but it wasn’t far from it.

Q. How far from the place of the collision is Bristow Station? Answer – Why, I would suppose it is one-third of a mile. I have looked over the distance; I never measured it, but distance is a little further generally than it looks, but I would judge one-third of a mile, and maybe a little more.

Q. You saw it? Answer – I stood right in front of the depot door. We saw it coming; You can see it when it leaves Manassas, see the  headlight, and it was getting on the duskish order, a little dark, but you could see. A C&O freight went past, and I supposed they met almost in the bridge, but they didn’t. The freight had gotten through the bridge, but they met probably 100 yards below, and that is where the accident was.

Q. When the C&O passed Bristow Station did you observe anything unusual about its speed? Answer – Why, different ones did. I was the first man that said that it couldn’t help but wreck the way it was running. It was the fastest freight I ever saw.

Q. State what you observed and what you said? Answer – That was my opinion.

Q. How fast, in your opinion , was this C&O freight train moving? Answer – I couldn’t tell you.

Q. Did you observe anything else out of the ordinary about this train as it passed? Answer - No, I don’t think I did, not that I recollect.

Q. After the collision did you go to the place where it occurred? Answer – Yes, sir. You see I had taken my buggy there to the station waiting for them. We knew that they were going to come, if nothing happened. When we saw the wreck, my wife and I were there, and I wanted her to go along down.


Court:  He wants to know did you go down to the wreck? Ans. Yes, sir.

By Mr. Patterson:

Q. Did you see Mr. Sullivan there? Answer – Yes, sir.

Q. Where did you see him? Answer – I found him right in the broken coach, where he come in from Washington, but I had hard trouble getting to him then because it was so piled up it was hard to find the way in.

Q. Describe the condition of this coach in which you found him? Answer – I will tell you, I can’t describe it to you in any form at all, because I didn’t look at it much. I saw it was crushed up terribly. I made mention 

Q. You need not say what you mentioned. What parts did you observe were broken, Mr. Halterman? Answer – I didn’t see much but what was all broken; it hung together and staid on the track, and that was about all.

Q. Were the lights out or not? Answer – No. There were lights in there when I got in. I don’t suppose the lights had been quite knocked out in that car, unless they re-lit them.

Q. What was the condition of the windows and doors? Answer – The windows were all crushed up. I noticed one seat that I believe there was almost a gallon of crushed glass on it that had been knocked out by a piece of lumber that had been run by the C&O freight into that car.

Q. What was the size of that piece of lumber? Answer – I don’t know; it was a piece, - I don’t know whether it was more than eight or ten feet long, and I don’t know whether it was a whole piece or not, as it was shipped. Things were broken up so, and I paid so little attention to the broken stuff, because I was trying to look up the hurt people.

Q. Was there any other lumber in that vicinity anywhere around that you saw? Answer – Yes sir, there was lumber there where the train had wrecked on the car.

Q. Where was that lumber car at the time? Answer – It was laying right against the car, against 17, the passenger coaches that were on the track. Some of it laid against it, and I disremember whether it laid on the other side or not, but it was all a perfect jamb there, and it was after dark, and at that time I didn’t pay but little attention to what was bunged up there. Next morning I went down about daylight, or a little after, and there were a right smart things changed in that time.

Q. Immediately after this accident just state in your own way the general condition of the two trains. Describe it to the jury, please? Answer – Well, what have you got reference to? To which one had wrecked?

Q. Just what you saw , Mr. Halterman? Answer – I can state what I saw and think about it. I couldn’t see how anybody ---

Q. Never mind about that


Court: Tell what you saw. We don’t want what you think about it; it would not be evidence.

Answer – All I have to say, then, is to say what I saw. I saw a wrecked train and a couple of hurt people. That is all I can tell. Mr. Sullivan was going on terrible. I thought he would die before fifteen minutes.

By Mr. Patterson:

Q. Where did you find Mr. Sullivan? Answer – He was in the car towards Washington. There might have been three coaches to the train, because it is a short train, 17, has hardly ever got over three coaches. I think I found him in the second coach, if there were three, and he might have been in the middle one, but I didn’t look about it much. I found him badly hurt, and Dr. Wine was in the car when I got in. I told him if he could do anything for that hurt man he should do it, and he said that he would do it as quick as he could, and he said, “I have another who is hurt just as much as he is”, and that was the fireman.


Court: Never mind about that.

By Mr. Patterson:

Q. How long after you told Dr. Wine that did he treat Mr. Sullivan? Answer – It might have been fifteen minutes.

Q. Where was Mr. Sullivan when you found him? Answer – Kind of propped up or lent up against the side of the wall of the crushed coach that he was in, holding to the seat.

Q. To which side? Answer – To the right side as you came in.

Q. Where was the baby? Answer – An old lady had it, I think.

Q. Did Mr. Sullivan have the baby in his arms at that time? Answer – No, sir, he didn’t have it. His wife was with him, and she was standing propped up against the seat in some way.


Mr. Hall:  We object to testimony about his wife. Q. What was done to Mr. Sullivan then?

Answer – I think people taken him out and carried him and put him in my buggy, and from there my hired man, that I had working for me, taken him to my place. Q. What did you observe as to his condition after you had gotten him home? Answer – Well, we got a doctor there as quick as we could, and it wasn’t but a little time until there was a couple more came; Dr. Iden was one.


Mr. Hall: This is not what he observed.


Court: I know it is hard to hold you down to what you saw, but just state what you saw.


Witness: I will not aim to tell anymore.

By Mr. Patterson: 

Q. Tell just what you saw after you got him home? Answer – We got him home, and in a little time he was going on terrible, and they wanted his shirt off to see his hurt shoulder. Dr. Wine said that it was dislocated 


Mr. Browning:  Not what he said.


Court: Didn’t I tell you a little while ago not to state what people said?


Mr. Patterson: I think he said after Dr. Wine made a statement.


Court: If you want to tell what the doctor said, don’t do that.


Witness: That is all I can tell you.

By Mr. Patterson:

Q. What did you see done about Mr. Sullivan? Answer – I seen the doctor take him and take his shirt down and examine his arm. Mr. Iden did that, and Dr. Wine told him and said -----

Q. Never mind about that; did Mr. Sullivan complain of any pain? Answer – Oh, yes, sir, very much.

Q. What? Answer – He didn’t know what did hurt him, I reckon, in the first place; he was going on terrible.

Q. What did he say? Answer – Well, I disremember.

Q. What do you mean by saying that he was going on terrible? Answer – He seems to be in very much punishment with his hurt.

Q. How long did he remain at your house, Mr. Halterman? Answer – He was there eight days, I think.

Q. Continuously? Answer – Well, he tried to go, and there was someone went with him to Washington one trip, I think, to the hospital.

Q. Did he go to Washington more than once? Answer – I disremember.

Q. Was his arm placed in a sling? Answer – Yes, sir.

Q. Did you observe any passage of blood from him? Answer – No sir.


Mr. Browning: We have to object to the form of the question.


Court: He said “No”

By Mr. Patterson:

Q. How long have you known Mr. Sullivan? Answer – I have known him four or five years.

Q. Did you ever know him to be sick before this time? Answer – I never did. He appeared like a mighty thrifty man.

Q. Had you seen much of him during those years? Answer – I saw him every once in a while. I am pretty well acquainted with him now. He used to be a perfect stranger to me, but he is not now, and has not been for the past three years.

Q. State whether or not he enjoyed good or bad health before this accident? Answer – I can’t tell you that; hearsay evidence will not do, and I have been stopped half a dozen times, and I can’t go any further.

Q. Did you ever know him to be sick before this accident? Answer – No, sir.

Q. Did he appear to be in good health, or not?


Mr. Hall: We object to how he appears to be.


Court: I will overrule that.

By Mr. Patterson:

Q. Go ahead. Answer – I can’t go ahead; I have no more to say.

Q. Did you ever hear him complain of any ailment of any kind? Answer – I never did.

Q. Did you ever, before this accident, know him to have a spasm, or fit, or convulsion of any kind? Answer- No , sir, not before this.

Q. State whether or not you have seen him have a spasm, or fit, or convulsion, since this accident? Answer – I did not, but the other day I was in my corn field, and when I started back he started to come out to me, he and his little baby, and he was about to fall in the field, and I don’t know whether he fell or laid down; I was about 300 yards from him, and I broke to run, and when I got there he was over it then.

Q. Did you see him fall? Answer – No, sir, I saw him standing up, and I was about at my work, and rather forgot him, and I happened to look again, and he was laying down, and then I happened to think about these spells that they told me he got, and I broke to run, and when I got there he had gotten on his feet.

Q. Describe his appearance, - not what he told you, but what you saw? Answer – I don’t know that he looked much different to me only his eyes looked so red. It appeared to make his eyes look bloodshot.

Q. Did you observe his mouth? Answer – Yes, sir.

Q. What did you observe about that?


Mr. Hall: I wish the record to show an objection on this ground, that Mr. Halterman is not 



qualified to speak as an expert, not being qualified.


Court: What is the question?


Mr. Hall: The objection goes to the line of questions dealing with Mr. Halterman’s observation of

Mr. Sullivan in what he claims to have been, or just after he claims to have had one of these attacks.


Court: I will overrule the objection insofar as it applies to the question “State his appearance”.

 Don’t give any opinion or belief on it. (The last two questions were read)


Court: I will sustain the objection to that, but you can ask his general appearance.


Court: Was there anything else you noticed about him? Answer – No sir.


Court: That is all you noticed? Answer – I got to talking to him, as I believe that was what was 



the matter with him.


Court: Have you noticed anything peculiar about his appearance? Answer – I will let you state

 that? Answer – His appearance appeared like usual.

Mr. Patterson: Before this accident, what was Mr. Sullivan’s business, if you know?

Court: Does he know that of his own knowledge?

Mr. Patterson: Do you know what it was?

Court: Other than what he told you? Answer – I can’t answer it. I know what he told me about it,

 but I will not answer that.

Court: That is all right.

CROSS EXAMINATION


Mr. A. T. Browning: Before taking up the cross examination, we want to ask the court to strike

out, and tell the jury to disregard, what this witness said about the speed of the train.


Mr. Mackey: We consent that.


Court: I sustain that.


Mr. Mackey: It goes out.

By Mr. Hall:

Q. Mr. Halterman, I understood you to say while you were waiting for Mr. Sullivan to come to Bristow, on the evening of the wreck, you thought there was a collision down there, and went on down there where the two trains were, and that it was about dark, and you “disremembered” the condition of the car, that you did not pay much attention to it. Answer – Yes, sir. I told you so.

Q. Was that car still standing on the track, in which Mr. Sullivan was when you got there? Answer – Yes

Q. The lights in the car were still burning? Answer – Yes, sir, there was light in there.

Q. The glasses in the windows were broken? Answer – Oh, yes, sir.

Q. Now, aside from the pieces of glass and the splinters from the window frames, and things of that sort, and the one stick of lumber which you spoke of having seen, what else did you observe on the inside of that car that you recollect? Answer – I observed but very little, because I didn’t look much at the car.

Q. You observed but very little? Answer – Yes, sir.

Q. Do you recollect where that stick of lumber was that you saw? Answer – I cannot. I can’t tell you, but I saw lumber and I saw a window glass smashed up, and clothes laying around, and I didn’t look but little, and I was looking for the sick and suffering; that is what I went there for. I didn’t go to help an engine up, or to look at a car or anything of the kind.

Q. The car was crowded with passengers, I suppose? Answer – It was still standing up as it had been, but it was leaning terribly. The engine went down over the bank, and stopped instantly there, I reckon. The tender next to it, I disremember whether that was over-set, or not, but probably it was. The car that he was in was still on the track.

Q. And the car was full of passengers? Answer – It was like people very often see on the car. The clothes that they had on, the over coats and hats were laying to and fro, and there was a heap of dirt from the wreck. I was hunting for him, as I knew that he was in there.

Q. Where was Mr. Sullivan when you first saw him? Answer – He was right in the car standing up, or rather leaning against the wall on the right side as you go south.

Q. Standing up right against the wall? Answer – Yes, sir.

Q. And how long after the collision do you think it was when you got there? Answer – Well, sir, it might have been fifteen minutes, and it might not have been quite that. It might not have been over ten. I immediately started from the station when I saw the wreck; I saw the steam blowing out from the engine, away from the track.

Q. Did you ask Dr. Wine to come and attend Mr. Sullivan, or was Dr. Wine in the car when you got there? Answer – He was there, but I asked him to go and do something for this man, and he said that he would as quick as he got through with another, that he had another patient who was in a horrible condition.

Q. If Dr. Wine says that you called him outside of the car to come and see Mr. Sullivan, he is mistaken? Answer – I think he is mistaken. I think he overlooks the thing. I was not outside until I started for my buggy.

Q. You think you remember it better than Dr. Wine? Answer – I don’t know that I remember it, but that is my belief. My belief is what I am telling you, and I think I am right.

Q. You don’t know how Mr. Sullivan was sitting at the time of the accident? Answer – No, sir.

Q. You don’t know whether he was holding his baby in his arms at that time? Answer – No, sir, because I wasn’t there.

Q. And you don’t know whether he continued to hold the baby after he was thrown out of his seat? Answer No, sir.

Q. When you saw him ten minutes afterwards, somebody else was holding the baby? Answer – Ten or fifteen minutes; I didn’t notice the time exactly.

Q. How far was Mrs. Sullivan away from the piece of lumber you speak of? Answer – I don’t know.

Q. What part of the car was the piece of lumber you saw? Answer – The piece of lumber I saw laying partly out of one window and partly in at the other where it went straight across.

Q. What part of the car, at one end, or the other end, or in the middle?  Answer – I don’t recollect that, whether in the middle, or at either end, but it was in the car.

Q. you saw one piece of lumber in the car? Answer – I saw plenty of it outside.

Q. Tell us how you remember seeing that one piece of lumber so well, and can’t remember where it was? Answer – I can’t tell you that, but it was in the car. That is all I can tell you, it was in the car.

Q. and that was the only piece of lumber you saw in the car? Answer – Yes, sir; if you ask me whereabouts I saw Mr. Sullivan in the car I couldn’t tell you.

Q. That is just what I was coming to. Answer – I don’t know,  but he stood inside somewhere; it was on the right side if I recollect correctly; I walked across and got to him.

Q. Did you see many people in that car that were injured? Answer – No, sir.

Q. What did you mean by hearing the people holler and being injured? Answer – I didn’t tell you people were injured. I know there was a woman cut terribly in the face with glass, and this man here was about all I saw that were injured except the fireman, and he was outside.

Q. That was not in the car? Answer – No, sir; he was outside.

Q. You saw in the car some overcoats scattered around, and Mr. Sullivan was by the wall holding up, and a women cut in the face? Answer – Yes, sir.

Q. That is all you saw? Answer – I saw others there, but no one hurt. I saw Dr. Wine in there, and Frank Rhodes in there, the man withdrawn from the jury today.

Did you see Frank Rhodes in the car? Answer – I am not sure I saw him in the car, but he was there. After this thing had been kind of settled, probably he was in the smoker, but I don’t know.

Q. You don’t know whether you saw him in one car or the other? Answer – He come in the same car where Mr. Sullivan was, but I don’t know whether he was in it when the wreck was, because I wasn’t there when the wreck was. I didn’t get there for ten or fifteen minutes after; I couldn’t witness nothing about that.

Q. The baby was not hurt in this wreck at all, was she? Answer – No, sir.

Q. Mrs. Sullivan was not hurt? Answer – No, sir.

Q. Was she sitting in the same seat that Mr. Sullivan was? Answer – 


Court: He was not there.

By Mr. A. T. Browning: 

Q. Mr. Halterman, you were standing at Bristow Station when this C&O freight went by, I understood you to say? Answer – Yes, sir.

Q. Tell the jury, Mr. Halterman, just where you were standing, please? Answer – Well, I stood right in front of the station when the C&O passed, that freight.

Q. Now, to get it into the record, which side of the track were you standing on, the east side or the west side? Answer – I was standing on the east side.

Q. On the east side? Answer – Yes, sir.

Q. The C&O freight train went on the eastern track, did it not? Answer – Answer – Yes, sir.

Q. How far from that track, as near as you can get at it, Mr. Halterman, were you standing? Answer – Probably six feet.

Q. Did you observe the train closely as it passed? Answer – Well, I did apparently, not so particularly; it wasn’t drawing my attention enough to look up, only I saw it was going mighty fast.

Q. You saw nothing unusual about the equipment of the train? Answer – I did not, no, sir; no, indeed.

Q. Where has Mr. Sullivan lived up to the time of this accident? Answer – Up to the time.

Q. Yes. Answer – From the time I first knew him he lived in Washington.

Q. Up until when? Answer – Yes, sir.

Q. He visited at your house, I suppose, before that? Answer – Yes, sir.

Q. how long had he been married before the accident? Answer – He was married in 1913.

Q. How often had he been to your house after his marriage, if you can tell? Answer – My goodness! I couldn’t tell you, but he had come up there once a month, and something once in two months.

Q. He never lived there? Answer – No, sir.

Q. He visited there? Answer – Yes, sir.

Q. He was out working during that time? Answer – Yes, sir.

Q. When his wife would visit there, would he spend all the time that she would spend, or would he come for the week-end? Answer – He would come up sometimes in the evening and go back next morning.

Q. How often was that? Answer – Sometimes he would not come there for four months, and then sometimes he would come in a week or two.

Q. Would it average two months? Answer – Yes, sir.

Q. He would come up there and stay there at night? Answer – He would hardly ever come unless he stayed over night.

Q. Were those the only occasions on which you would see Mr. Sullivan there during that time? Answer, No

Q. On what other occasions, and for how long? Answer – Before that?

Q. Before the accident, and after his marriage? I can’t tell you how long before, but I suppose two years that I knew him. That is what you wanted, was it?

Q. You do not exactly get my question, I don’t think; I am getting at how much you saw of Mr. Sullivan before the accident. I want to get you entirely straight. You said that he would come on an average of once in two months? Answer – I am just guessing at it.

Q. Your best judgment is what I want. An average of once in two months, and spend a night? Answer – Yes, sir, and sometimes spend two nights. I don’t know that it would average that, but, as I told you, sometimes he was not there for three months or four months, and then he would come oftener. I didn’t calculate it to see what it amounted to.

Q. Outside of those visits, what were your opportunities for seeing him; that is, how often did you see him during that period from his marriage up to the date of accident? Answer – How often did I see him?

Q. Yes, outside of his visits that you have detailed? Answer – I can’t answer your question. The things passed off with me, I kept but little record of it.

Q. I am getting at what opportunities you had for knowing what his previous health was? Answer – I appeared to be pretty well acquainted with him, and I heard no complaint from him. That is the only thing I had reference to. I never heard him complain of being sick, but since then I heard it a good deal. I was asked awhile ago whether he was this way or that way, and I could not answer whether he was sick, or not..

Q. Before his marriage how long had you known him? Answer – I didn’t know him very well before, but probably eight or nine months.

Q. during that period did you see him except when, I suppose, he visited your house, courting, we will say? Answer – I was never acquainted with him before, only coming to my place.

Q. And he would just come then and spend the evening? Answer – Yes, sir.

Q. And that up to the time of the accident embraced your knowledge of his whereabouts? Answer – Yes, sir

Q. Now since the accident where has he been living? Answer – Where have they been living?

Q. Yes. Answer – In Washington.

Q. How often have they visited your house since the accident? Answer – you asked that question awhile ago, and I would not begin to say. If I had set it down, and had the book with me, I could show you, but I didn’t do that.

Q. From your recollection, you can’t even approximate it? Answer – No, but it has been quite a good while. They were at my place a good while in that time.

Q. More since the accident than before? Answer – Yes, sir.

Q. Now, Mr. Halterman, have you ever seen Mr. Sullivan have a convulsion? Answer – No, sir.

Q. Neither before nor since the accident? Answer – No, sir, only the other day, as I mentioned awhile ago, he was in the corn field, and I thought by his appearance that there was something wrong, and I started across to see him, because he had the baby with him, and I thought it might get hurt, and when I got there he had none, but he had had one, I reckon.

Q. Was he working in the corn field? Answer – No, he was at the house.

Q. You were in the corn field, and he was at the house? Answer – yes, sir.

Q. Had he had a convulsion on that occasion? Answer – I don’t know, but I reckon he had; he looked delicate.

Q. You didn’t see him have one? Answer – No, sir.

Q. On what day was that? Answer – I will tell you in a minute, if I study over it. It was not longer than day before yesterday. Day before yesterday was when he was in the corn field with me.

Q. Had he been out in the sun day before yesterday? Answer – Of course, if the sun was shining, there wasn’t any other way for him than to be in it.

Q. He was in the corn field? Answer – Yes, sir; the corn field ain’t in the house.

Q. How long had he been in the corn field before you observed that? Answer – I don’t know that. The first I seen him, I seen him standing up about three or four hundred yards from me on a kind of rise; he come to the top of the hill, and he would have to come three or four hundred yards to get to me. He stopped there, and was standing and his little chap with him, and I forgot him, and I happened to look across and he was laying there.

Q. He was lying down? Answer – Yes, sir; I started towards him, and his little chap was walking around him, and when I got there he was kind of sitting up, and I asked him what was the matter. I will not answer that question; I almost forgot myself to go too far.

Q. Did he have his little child in his arms when you first saw him? Answer – No; it was walking around him, didn’t I tell you that awhile ago?

Q. You said when he sat down. Did I understand you to say in response to a previous question that the piece of lumber that you saw in the car came from the C&O railroad? Answer – I don’t know where it came from. I couldn’t tell you that.

By Mr. Hall:

Q. Mr. Halterman, I understood you to say when you were standing at Bristow you saw this C&O freight train come by, and it was the fastest freight train you ever saw? Answer – It appeared so, but it might not have been. Maybe it was because I stood so close to it when it was running.

Q. You live near the railroad? Answer – Sir.

Q. I say you live near the railroad, don’t you? You see trains pass backwards and forward more or less? Answer – I do every day when I am at home.

Q. And that train impressed you as the fastest you ever saw? Answer – I don’t know. I have seen some mighty fast ones go sometimes, but it did go powerful. I thought at the time it did go as fast as any passenger I ever saw, but maybe it was not that fast. I just expressed it as it appeared to me; I don’t say that it was.

Q. Did you ever live in West Virginia? Answer – Yes, sir.

Q. Did you live at Whipple, West Virginia? Answer – Sir?

Q. Where did you live in West Virginia? Answer – I lived in Harding County, on the border line between West Virginia and Virginia.

Q. Did you ever meet Mr. Sullivan before you came here? Answer – No, sir. I have lived here going on nine years, and I lived here sometime before I learned to know him. I thought I knew him.

NOON RECESS

Afternoon Session

Mr. Mackey: There is a deposition which fills up the gap between the first aid treatment by Dr.

Wine and when Dr. Hooe’s treatment began, and that is Dr. Bacon, and I think it proper for us to fill up that gap.

Mr. Hall: Before the deposition is read, there are certain objections which we wish to make to it,

which should not be made in the presence of the jury. I suggest that you put off that deposition until later, when there are other depositions.

Dr. A. B. Hooe, another witness called on behalf of the plaintiff, being duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. Mackey:

Q. Dr. Hooe, where were you from originally? Answer – Virginia

Q. What part of Virginia? Answer – King George County.

Q. Where do you live now? Answer – District of Columbia, Washington City.

Q. How long have you been in Washington, doctor? Answer – I reckon twenty-six or twenty-seven years.

Q. What is your business, doctor? Answer – I am a physician and doctor of medicine.

Q. Do you make surgery a specialty? Answer – I do.

Q. About how many surgical operations, doctor, have you performed since you graduated in medicine? Answer – I have no idea.

Q. I will ask you if it runs into the thousands? Answer – I think so.

Q. How many thousands, doctor , of operations have you performed? Answer – I would not pretend to guess. Not so many thousands; that is dealing in large figures, you know.

Q. When did you graduate in medicine, doctor? Answer – May 1896

Q. At what medical school? Answer – Columbia University, Washington, District of Columbia.

Q. Have you practiced medicine ever since? Answer – I have.

Q. And surgery ever since? Answer – Yes, sir.

Q. Do you make a specialty of anything, doctor, in medicine or surgery? Answer – Abdominal surgery.

Q. You are a general practitioner, too, I believe? Answer – To a very limited extent.

Q. Does your study of medicine and surgery require you to have a knowledge of the nervous system? Answer – To some extent, of course, a general knowledge. 

Q. Do you study the nervous system in learning your profession? Answer – We study all the systems of the human body, including the nervous system.

Q. Will you state, doctor, when you first met the plaintiff, William J. Sullivan? Answer – In the late summer or early fall of 1915; I think, to be more exact, in September, 1915.

Q. Who had been treating him before you were called in to see him? Answer – I don’t know, sir; I have heard, but I don’t know

Q. Did he give you a history of any prior treatment? Answer – Yes, sir.

Q. Who did he state had been treating him? Answer – He stated that he had been treated by Dr. Bacon, by Dr. Wine, by Dr. Iden, and Dr. Jacks.

Q. Did you make an examination of him doctor? Answer – Yes, sir.

Q. Will you state what you found his condition to be on that first examination? Answer – 


Mr. Hall: Will you locate that first examination?


Court: He stated, I think, in September, 1915


Mr. Hall: That is when he first met him, but when he made his first examination.


Witness: I can’t give a more accurate date.

By Mr. Mackey:

Q. Doctor, will you state just what you found his condition to be at that time? Answer – The physical condition was gone over, and I was not able to arrive at any definite conclusion as the result if my examination because the symptoms were subjective practically altogether, rather than objective.


Court: Will you explain the difference between objective and subjective? Answer – The objective

systems are something the doctor can see. For example, if you had your finger sprained at the joint, that is objective, but if you had something the matter with it and come to mean say it hurt, that is subjective.

By Mr. Mackey:

Q. Are these subjective symptoms important? Answer – Yes, they are most important. After examining this case thoroughly, I was not satisfied in my own mind whether the patient, Mr. Sullivan, was one of that type of malingerers, commonly spoken of as traumatic neurasthenia, or railroad spine, or whether there was a deeper seated trouble and to arrive at a more definite conclusion I called to my aid two other medical men who are specialists, Dr. William T. Davis, whose specialty is the eye, and the reason for calling in an eye man specially in this case is because, especially in obscure brain conditions, we are more apt to arrive at a definite conclusion by seeing the base of the eye. With an instrument you can examine the base of the eye. I am not skilled in that line, and I called Dr. Davis in on that line. Then, as an expert in neurological or nervous conditions, and by nervous condition we do not mean a little tremor, a man saying “I feel badly”, but if there is a tumor on the brain, we recognize that as a nervous condition; we recognize it as a nervous symptom, and the center of the nervous system is the brain, and to determine if there was a brain lesion I called to my aid Dr. Williams, a neurologist. Later on, at the suggestion of the medical advisor of the railroad, other tests were made, a bi-chemical test. By a bi-chemical test we mean an examination of the fluid from the spinal column, and they were examined to see whether there was any evidence of syphilis that could be detected in this case. After these examinations, the conclusion arrived at was that there was no evidence----


Mr. Hall: I will ask Dr. Hooe whether the conclusion arrived at by him was arrived at by the

examination by him or the hands of the other doctors, and we object to his stating anything as the result of the examination of Dr. Williams, Dr. Davis, or any other doctor. We ask him to continue his diagnosis to his own examination.


Mr. Browning: We join in that objection.


Court: I sustain that objection. Whatever opinion the doctor arrived at will be upon his own 



examination. Of course, Dr. Williams and other doctors will have to be here. Answer – 



Any conclusion I arrived at -------


Court: Based upon what they told you? Answer – as the result of consultation I must not express?

Court: Any conclusion of yours, I think, would be right, but if based on hearsay, something that

they saw, that they thought about it, if you base your conclusion on their conclusion, I do not think it would be evidence.


Witness: May I ask this question: Suppose in this case my mind was not positively and absolutely

clear until after the tests and conferences, after having them, while based upon your examination, I suppose the tests were made at your request? Answer – They were made at my request.


Court:  Were they made on your examination? Answer – On what the neurologist reported.


Court: I will have to sustain the objection. You merely know what they told you.


Witness: Yes, sir.

Mr. Mackey: I will ask you, subject to objection, of course, if these reports made to you by the

pathologists, and those who personally examined Mr. Sullivan at your request, along certain lines, if they helped to make up the opinion, with the aid of your personal examination and your personal investigation, ultimately came to a conclusion?

Mr. Hall: Now, your Honor, I want the record to show that we object to the effort on the part of 

plaintiff’s counsel to inject into this case an opinion subsequently formed by Dr. Hooe based in any part whatsoever on what was told him by the other doctors, or what he learned of the results of their tests.


Court: I sustain the objection.

By Mr. Mackey:

Q. Dr. Hooe, after these examinations, did you continue to treat Mr. Sullivan, and investigate his condition yourself, personally? Answer – No, I never treated him after that.

Q. Did you form an opinion as to his condition, and what it was due to?


Mr. Hall: I object.


Court: If that opinion is based upon investigations made yourself from an examination, and not 



based upon information which you derived from someone else.

Mr. Hall: He has stated that he had not made up his mind when he took this gentleman to the

 other doctors, and that he has not treated him since that time.


Court: The doctor will answer, I know. You understand my ruling.


Witness: I understand the ruling. Suppose my conclusions were not absolute conclusions, but 



strong suspicions, I would not be at liberty to answer?


Court: I don’t think you can give suspicions.

Answer: I was not positively determined as to my diagnosis I thought I realized the condition, but

 I was not positively determined as to the diagnosis.

Mr. Mackey: Q. What, in your opinion as a medical man, from the date you had at hand, did you

 
conclude Mr. Sullivan’s condition to be?


Mr. Hall: We desire the record to show an objection to that question.


Court: If his conclusions are based upon investigations made by him, I sustain it; if made upon 

investigations second-hand, those gentlemen should be here to testify. If the doctor has come to any conclusion ---

Answer:  I was undecided between two conditions, not definitely determined in my mind which

 
of two conditions it was.

Mr. Mackey: State what they were? Answer – Shall I answer that?


Court: Yes, if based upon your own conclusion.

Answer : I was undecided at that time whether Mr. Sullivan was a malingerer, assuming to have

an injury that he did not have, because he claimed to have these signs or symptoms which I could not determine, and I had to take his word for it, - or whether or not Mr. Sullivan was suffering from some brain injury.

Mr. Mackey: Q. Doctor, if he was not a malingerer, was not feigning disability, what, in your

opinion as a medical man, was his trouble? Answer – If he was feigning, he undoubtedly had some brain lesion. Q. State what you mean by “brain lesion”? Answer – If you were struck on the head ---

Mr. Hall: Is he testifying whether he knows Mr. Sullivan was struck on the head?

Answer: No, but I describe what a brain lesion is. Brain lesion is a new growth in the brain. For

instance, if a man had a tumor in the brain, it would be a brain lesion. If you were struck on the head with a brick hard enough to cause concussion, or were thrown from a horse and struck the ground hard enough to cause brain concussion that is brain lesion. Any injury to the brain is a brain lesion. It may be a tear, it may be a gunshot wound, it may be a tumor that has grown in the brain; that is a brain lesion.

Mr. Mackey: Q. Did you see anything about Mr. Sullivan, in your examination of him and your

contact with him in your examination of his condition, to lead you to think that he was a malingerer, or feigning any disability? Answer – I could not answer that question except rather indirectly. I will say some malingerers are so clever that they are pretty hard to detect, and I proposed to give myself the benefit of the doubt before I said what it was. If he was a malingerer, I wanted to detect it, and if he was not a malingerer I wanted to know it Q. Did you, through any objective signs, conclude that he was a malingerer? Answer – I don’t know just how to answer that question and stay within the instruction of the court.
Court: I think he means if you found it out from anything that you know, not from hearsay. Answer:  I found nothing to show me that he was a malingerer.

Mr. Mackey: Q. What was Mr. Sullivan’s condition with regard to nervousness when you called

on him? Answer – Mr. Sullivan seemed emotional and irritable. He had a marked rigidity, an apparent rigidity, and there was a rigidity of the muscles at the back of the neck, a very marked rigidity, and he complained of a great deal of pain in that region. The only objective thing that I could get there at all was the presence of a rigidity; that was marked. Q. Now, doctor, that rigidity is what you would call a stiffening of the muscles? Answer – Yes, sir. Q. Would that ordinarily be due to a nervous condition? Answer – In meningitis ----

Mr. Hall: That question is objectionable without a proper foundation. It is purely an abstract

 

question, and has no relation to the case.


Court: I overrule that.


Mr. Mackey: If your Honor please ---


Court: I will change my mind if you – Mr. Mackey – want.


Mr. Hall: I except.


Court: I suggest that each time I rule, I would like for the stenographer to note an exception

without stating it, if it is agreeable to both sides. It might be embarrassing, somewhat, afterwards. If it is agreeable to both sides, it is understood that there is an exception wherever the court rules, by one side of the other.

Answer: Meningitis, one of its most conspicuous signs is stiffening of the muscles in the back.

By Mr. Mackey: 

Q. Meningitis is inflammation of the spinal cord? Answer – Not necessarily. Spinal meningitis is; meningitis is an inflammation of the brain proper.

Q. State whether the nervous system controls the muscular system? Answer – The nervous system controls absolutely every other system in the human body.

Q. The rigidity of those muscles would have a direct relation to the nervous system, would they not, doctor? Answer – Well, they might.

Q. Can you state what, in your opinion, caused the muscles to be rigid in that particular locality? Answer – The muscle rigidity in that locality in his special case?

Q. Yes. Answer – I am inclined to think it is the result of some brain lesion.

Q. Could he be feigning and make the muscles at the back of the neck rigid? Answer – Yes.

Q. How could it be done? Answer – The same way as if I hold my arm stiff.

Q. Did you see any evidence of that? Answer – Yes, I saw evidence of stiff muscles there.

Q. I mean of it being feigned? Answer – No, sir, I saw no evidence of it being feigned. 

Q. Doctor, what effect would a blow in the abdomen, in the vicinity of the solar plexus, have upon the nervous system? Answer – I decline to give an expert answer to such an extremely technical question.

Q. doctor, will you tell the jury what the solar plexus is? Answer – Yes, sir.

Q. And where it is located. Answer – It is a nerve center located in the human body.

Q. Whereabouts is it located? Answer – within the abdominal cavity.

Q. What is the usual effect of a blow on the solar plexus? Answer – I decline to be examined as an expert in nervous diseases, your Honor.

Q. In epilepsy a nervous disease? Answer – Yes, sir.

Q. What are the ordinary manifestations of epilepsy, doctor? Answer – The ordinary manifestation of epilepsy is convulsion.

Q. How long do these convulsions ordinarily last? Answer – From the fractional part of a minute to many minutes.

Q. Would it be possible for a patient to have an epileptic convulsion, to fall down and sit up in a fraction of a minute? Answer – Epilepsy that lasts so short a time they rarely fall with it. I have never known a case to fall where the epilepsy lasted so short a time. That is not general. It may be only a portion of the body, one hand or one foot, or the face. He would probably keel over a minute, and pull himself together, and go the conversation, and you would hardly know that he had a convulsive seizure. Epilepsy is divided into two forms: Grand mal, of the large epilepsy; that is, where they become violent, or have some sign before, and let out a yell. A man may fall from his horse, and then become drowsy and sleepy for several minutes. That is the grand mal, and they have a tendency to get worse. When the seizures start in they are gradual, and gradually get worse. The little epilepsy you frequently find a person who has it in a mild form. I have known them at a dinner table to have a mild attack, and the people sitting there would hardly notice it. They become drowsy, and then pull themselves together and go on with the conversation.

Q. Is that form of epilepsy gradual the same as the grand. Answer – Yes, sir.

Q. Both are progressive? Answer – Yes, sir.

Q. Is epilepsy classified as a form of mania or form of insanity? Answer – It is hardly classified as a form of insanity. It comes under the head of nervous diseases, though most epileptics who are not fortunate enough to die early do become insane. It has degenerating effect upon the mentality.

Q. That is, doctor, that this epileptic condition which approaches convulsions has a degenerating effect upon the brain cells? Answer – yes, sir.

Q. And that increases with what? Answer – With time.

Q. Have you, in your personal experience, ever known an epileptic to be cured? Answer  - Not a true epileptic, no.

Q. Did you ever know epilepsy to yield to medical treatment? Answer – I have known epilepsy to be improved temporarily, but I have never known it to be cured.

Q. Doctor, is there any such thing as mania of epilepsy? Answer – Yes, sir.

Q. State whether that is a violent form of mania or not? Answer – Usually very violent.

Q. Now, doctor, I will ask you this hypothetical question, assuming that Mr. Sullivan, the plaintiff in this case, enjoyed good health up to and including the 23rd day of February, 1915; that on that day he was on a train which came into collision with another train ----


Mr. Hall: Your Honor, we think ---

Mr. Mackey: We will prove this from other data.

Mr. Hall: I know, but ----

Court: I know that Dr. Hooe is a very busy man. The only proof so far is Dr. Wine’s testimony;

 there is no proof of other injury.

Mr. Mackey: I will lay the foundation for it.

Court: I am sorry to bother you or Dr. Hooe.

Mr. Mackey: I will put Mr. Sullivan on just for this purpose.

Court: Then if he testifies, the hypothetical question need not be asked.

Mr. Hall: I want the record to show a motion to strike out all of Dr. Hooe’s testimony dealing

With epilepsy on the ground that he refuses to qualify as an expert in nervous diseases, and he stated it was a nervous disease, and he refused to be examined or to answer questions, all of which I move to strike out he same motion is made by the attorneys representing the C&O Railway Company, and the same ruling of the court; and exceptions by attorneys for Southern Railway Company and C&O Railway Company

W. J. Sullivan, the plaintiff, being duly sworn in his own behalf testified as follows:

DIRECT EXAMINATION

By Mr. Mackey:

Q. Mr. Sullivan, how old are you? Answer – Twenty-five years old and six months today.


Court: What is your name? Answer – William J. Sullivan.

By Mr. Mackey:

Q. Where were you born? Answer – Shenandoah, Pennsylvania.

Q. And where have you lived most of your life? Answer – For the last eighteen years in Washington City, or near about that time; I am not positive. I was very young when I was brought to Washington by my parents.

Q. Are you married? Answer I am.

Q. When were you married? Answer – July 15, 1913

Q. You have one child, I believe? Answer – one child

Q. What has been your occupation the last three or four years? Answer – I have been working for the Singer Manufacturing Company as an agent for three years before the accident, and, of course, after the accident this spasm of epilepsy happened to come on me very frequently, and from there I went to work, I think, for the Washington Times and worked three days, and after that I had to quit, and after that about two weeks looking around for work, I went to the Southern Express Company and worked for four days for them, and had to quit on that account. I could not do day work because the epilepsy seemed to strike me right after eating or in the heat of the day. I took a position in the early part of May, a position with the Washington Steel & Ordnance Company. I worked at night work because it seemed the epilepsy was not subject to come at night as frequently as in the day time. I worked there until February 1st or 2nd, which I had to quit because they changed the new foreman, and I could not get by with the spells, and they would not take the chance, and up since the 1st of February, for five months, I haven’t done anything.

Q. For what reason? Answer – Due to the fact every time I would go to a man I would take a position and work a few days and have an epileptic spasm, and have to quit the same as at the three previous places I worked at.

Q. You were a passenger, I believe, on this Southern train on the 23rd of February? Answer – I was.

Q. 1915? Answer – I was.

Q. Previous to that time had you ever suffered any injury of any kind? Answer – I was in perfect health all my life up to the time of the wreck, and then my health was broken. I dropped from 192 and in two months after I weighed 130, and I have gained a little on account of not exerting myself in work, and now I weigh 168 or 170, I am not positive.

Q. Had you ever received any blow on the head, or any injury before that time? Answer – Not before.

Q. Had you had any serious illness? Answer – Not before the accident.

Q. What had been your health? I could pass 100 percent on a physical examination.  

Q. Had you ever had a spasm or fit, or convulsion? Answer – If I had had them I could not pass an examination of 100 per cent. I never had anything like it before. 

Q. What time did you take the train from Washington that night? Answer – It was either five minutes of five or five minutes after five; it was within the ten minutes.

Q. What train was it? Answer – It was known as the local, the Washington local No. 17

Q. Of what railroad? Answer – Southern Railroad.

Q. Where were you seated on that car? Answer – I was sitting the second person from the window. With myself my wife was on the left, and my baby in my left hand, and that is the second seat from the end. I mean it was a seat, if anybody sat on it their face would be to me instead of the back of their head.

Q. Now, your wife was on the seat with you next to the window? Answer – Yes, sir, on my left.

Q. And where was the baby? Answer In my left arm.

Q. Now, just tell the jury in your own way, what happened just before you got to Bristow. Answer – I can remember my wife had an injured leg and couldn’t walk, and I said, “you give me the baby, and I will help you off the best I can.

Q. Had the train slowed down any? Answer – It may have slowed very little. I don’t know whether it had or not; I wasn’t paying any attention. I knew the conductor or brakeman had called out “Bristow”.

Q. Had you bought a ticket for that train, and paid your fare? Answer – A round trip ticket.

Q. Had the conductor taken up your ticket? Answer – He had taken it up. I told my wife to give me the baby, and I would get off with it, and then there was a crash, and the baby went one way and I the other. I am not positive which way I went, but I went across the coach and struck my head and right shoulder, and then I can’t say whether it was a piece of glass, or door, or piece of pig iron, but something struck me very heavy over the back of my head here, and towards my right shoulder, and, of course, the pain was rather great, and the next thing I knew Dr. Wine had put three hypodermics in me, and he had gotten me out of the car.

Q. He was on the car? Answer – So he said, but I didn’t see him. I know that he gave me two or three hypodermics on the car.

Q. Where did the baby fall? Answer – Now, that is a question. The whole top of the car must have caved in; I was pretty near blinded myself, and I don’t know which way the baby went; it left my arms entirely.

Q. Now, when you gathered yourself together, where were you, Mr. Sullivan? Were you lying down or standing up? Answer – I can’t say whether I was unconscious, or whether I wasn’t, but really the next thing I can tell you about the accident was the next morning when I woke up. I can remember two men pulling on my arm somewhere; it was at the house somewhere, but personally, myself, I didn’t know it was going on until the next I knew I had a pain all over my body, and I had my right arm tied up, and  the next morning I was at my father-in-law’s house then.

Q. How long did you remain at your father-in-law’s house? Answer – I don’t know, but nine or ten days, or something like that; I am not positive.

Q. Did you go to Washington on any trips? Answer – I think Mr. Patterson accompanied me to Washington to see that I got there all right. The idea in going to Washington was my pipes were all going to freeze up, and I went to cut the water off.

Q. Now, just tell the jury what your condition was, from your own knowledge, following this accident, the next day and the time after that you remained down in that neighborhood? Answer – The pain was so great in my arm. After awhile I could stand a little bit of pain, but it was so great I had in my mind that there was something wrong that the doctors didn’t get it exactly right, and I went to the Sibley Hospital, at Washington, D. C. and had a surgeon, Dr. Jacks, to look at my arm, and the arm pained me so that they had to put me under an anesthetic, or rather give me ether to work on it, and they couldn’t tell because whenever they would get me -----


Mr. Hall: I object.


Court: Don’t state what the doctors told you.

By Mr. Mackey:

Q. State whether you had any trouble with your bowels? Answer – Well the blood, I can say by the pint; every time I had occasion to go to the toilet it was nothing but blood; it simply run right out.

Q. How long did this condition of blood continue? Answer – Maybe three weeks or three & a half.

Q. Did you have any injury to your head at any time that you discovered? Answer – Not until after the accident. The first injury to the head was when I spoke to Dr. Wine, or rather I have to say that Dr. Wine treated me at my father-in-law’s house for stiff neck and pain in the back of the head. He rubbed me twice a day with grain alcohol. He stated that he did not, but he did.

Q. Did you discover, following this accident, that you had any wound on the head? Answer – Well, I knew that it was a rather large bump on the back of my head, which is still there. I don’t know what it is, or why it is there, or why it don’t go away, but especially after this epilepsy the dullness in my head pains all over.

Q. Where is that lump, put your hand on it? (witness indicates where the lump is) 

Q. When did you first discover that lump, how long after the accident? Answer – It got bigger and bigger. The pain was so great you couldn’t help but discover it, because when the pain would strike me the first place I would run my hand would be up there.

Q. When did you have a fit or spasm after this accident? Answer – I can remember I was peeling an orange. I am telling you what I remember afterwards. I was peeling an orange at the time, had the baby in my arms, or rather I was peeling the orange for the baby. All of a sudden my whole body seemed to tighten up as if somebody had a rope, my eyes blinded, and the next thing I knew I had pretty near killed the baby, and they had me up stairs in the bed.

Q. How long was that after the accident? Answer – Fifteen days or three weeks.

Q. Have you had these spells since? Answer every third or fourth day, I am not positive.

Q. Who was your first doctor to treat you after you went back to Washington? Answer -  Dr. Robert Bacon.

Q. Where is he now? Answer – He is at Saranac Lake, New York, the last I heard of him, there for treatment, being sick himself.

Q. Is that the Dr. Bacon whose deposition we have taken? Answer – The one that worked on me while I had a spasm, trying to bring me back to my right mind.

Q. How often did you have these spasms after the first attack, for the first few months? Answer – They came on about every fifth day, not so very hard but they got so severe, of course I can’t describe them at all; at least, nobody can tell the pain.

Q. How long has it been since they recurred every three or four days? Answer – about three months ago, as soon as the warm weather started.

Q. And during the past three months how often have you had them? Answer – Every three or fourth day.

Q. When did you have the last attack of epilepsy? Answer – Day before yesterday.

Q. Where? Answer – I started with my little daughter out in the field to Mr. Halterman, and I dropped about half way; at least, I didn’t drop, I felt it coming on and I let the baby to the ground and then I keeled over.

Q. Have you ever had any attacks in any other place? Answer – I had them in every place I have went. I happened to be fortunate enough to get off with my life. I had them on the car tracks, and at the theatres, and the best place for me to stay is at home.

Q. Have you ever had them while at work? Answer – At the Washington Steel & Ordnance Company, had two; it seemed I got heated up.

Q. Have you ever had an attack while on a bicycle? Answer – I was going to Dr. Bacon for electrical treatment, and one struck me, and through his orders I stopped riding the wheel. 

Q. How long did Dr. Bacon treat you? Answer – He gave me electrical treatment for about three weeks, and he wasn’t taken suddenly ill and sent to Saranac Lake, and I was sent to Dr. Hooe.

Q. Then who else was treated you? Answer – Dr. Davis treated me, and said the optic nerve -----


Mr. Hall: We object.


Court: The objection is sustained.

Mr. Mackey: What other doctors have examined you? Answer – Dr. Williams treated me for

 
epilepsy.

Mr. Hall: We object to what he treated him for; he don’t know what he treated him for.

Witness: Dr. Williams has treated me and has been unable to cure me.

Mr. Mackey: I think it is perfectly competent for him to say what he treated him for.

Court: I suppose he don’t know except what the doctor told him.

Mr. Mackey: I suppose if he treated him for toothache he would know.

Witness: Your Honor, if you had them you would know.

By Mr. Mackey:

Q. How long did Dr. Davis treat you? Answer – He gave me a regular course of an eye specialist until he gave me a prescription for glasses.

Q. Had you ever worn glasses before? Answer – No, I had very good vision.

Q. How is your vision affected now? Answer – If I get close to the newspaper, but I can’t read with these glasses.

Q. Did Dr. Williams’ treatment do you any good? Answer – He gave me a diet.

Q. Where is Dr. Williams now? Answer – He is at Washington, so far as I know.

Q. Did Dr. Williams make any tests on you? Answer – He made one test himself, two tests; one he made himself.

Q. who made the other test? Answer – Under the supervision of Dr. Williams, it was made at a laboratory on F street.

Q. In that test was any liquid drawn from any part of your body?


Mr. Hall: I object.


Court: I imagine he would know; he can tell what was done.

Answer : The first test was a slight cut made in the ear from which they drew blood, and the next

test was a half pint of blood, or maybe not that much, drawn from my arm through a suction pump. The next test made by Dr. Williams in person was by running a needle an inch and a half or maybe two inches through my spine, and letting it drop the same as sap, letting the fluid drop out into a vessel that he had in his hand. Q. Do you know what it was that hurt the back of your head in this wreck?  Answer – I can remember some heavy object. Of course, it was done so quick ----


Court: I don’t know whether you want to go over it, but I think he stated he didn’t know whether 

 It was glass or a piece of wood.

Answer: I am not certain whether it was glass or a piece of wood

By Mr. Mackey: 

Q. What part of your head did you strike when you fell forward? Answer – The forward part of my head and arm. My arm struck a hard jar against the seat, and my head fell forward, it was the forehead or front of my head.

Q. What wages did you get for the three years before this accident, what were your earnings? Answer – Anywhere from $20.00 to $50.00 a week. I must explain to the jury.

Q. Go ahead. Answer – Of course, the jury is well aware of the fact that if men are working on commission; we are working on a salary, and if we could get commission we get paid twice as much; with the Singer Sewing Machine Company we get twenty cents on the dollar for collecting and twenty-five cents on the dollar for sales; if a man sells two machines a day, which is a very bad salesman, he would make eight to ten dollars; that would be $70.00 a week. My lowest salary was $25.00 a week, and my highest was $75.00, that was on a commission basis.

Q. What was your income from collections, leaving out sales? Answer – about $18.00 a week.

Q. That was the highest you made from collections? Answer – From collections.

Q. How low would your income run from collections for those three years? Answer – It would not run under $16.00. You had to keep above $18.00 to hold your position.

Q. Had you lost any time during those three years from sickness? Answer – Not a day, only legal holidays, when the office is never open, and Sundays.

Q. How long did you work for the Singer Sewing Machine Company after your injury on February 23rd.? Answer – I suppose about two years and ten months or two years and nine months.

Q. I mean after your injury? Answer – About a month, maybe six weeks; not over that.

Q. Why did you quit them? Answer – They brought me a written statement owing to the condition of my physical condition I was unable to look after my business and they were afraid to hire me.

Q. State whether or not they reduced you in any way before you left, or had to quit them? Answer – Mr. Smith, the general manager, knowing me to have a wife and baby, didn’t want to entirely turn me out, so he took one-half of my business away, which cut my salary half; instead of making $18.00 I made $9.00. It was just to get me to hold on.

Q. You were making $9.00 a week? Answer – Yes, sir.

Q. You were holding on to that? Answer – Yes sir; the principal manager of Baltimore told me that he would have to let me out if I couldn’t work every day, he would have to let me out.

Q. Had there been any complaint as to your ability and capacity from the company before that. Answer – None whatsoever.

Q. Are you able, at this time, to go back to work for the Sewing Machine Company and do the work you did before the injury? Answer – I am not able to work for anybody.

Q. State how you suffer now as the result of these injuries outside of your spasms or fits? Answer – Of course, in one way, I used to be an expert base ball player – not a professional, but an expert – and I was told that if it -----

Q. You need not say what you were told. Answer – If I raise my arm I feel like I am shot with a shot gun.

Q. How, if in any way, is your head affected by your injuries?


OBJECTED to by counsel for Southern Railway Company

Answer: How is my head affected outside of epilepsy?

By Mr. Mackey: Yes  Answer – I can’t stoop, and I have dull headaches. At the present time I can hardly speak now from it.

Q. How often do you have those headaches? Answer – Continuously all day.

Q. How does it affect your ability to sleep and rest? Answer – I sleep about four hours out of twenty-four, and maybe not that long.

Q. Who has been supporting you during the past five months? Answer – My father-in-law principally.

Q. Are you able to render him any help or assistance? Answer – None whatsoever.

THIS EXAMINATION OF THIS WITNESS IS SUSPENDED FOR THE PURPOSE OF ASKING DR. HOOE THE HYPOTHETICAL QUESTION.

(Dr. A. B. Hooe resumes testimony as follows)

By Mr. Mackey: Doctor, before asking you a hypothetical question. I will ask you what books you have studied on nervous diseases and the nervous system? Answer – I have studied no special book on nervous disease and nervous system. My study of nervous diseases is confined to medical points.

Q. State what medical text books you have studied on nervous diseases, and the nervous system? Answer – Gray’s Anatomy, Kirk’s Physiology, Osler’s Practice of Medicine, Barlow’s Practice of Medicine, and I don’t know how many others.

Q. I wish you would state them in the record, because it goes to your qualifying on this subject? Answer – None of those works are special works on nervous diseases, but they are general text books which cover nervous diseases. To name the different medical text books if would be difficult to name them to put them in the record. Nothnagel’s  System of Medicine, Medical Encyclopedia, and Gould’s Medical Dictionary.

Q. Do all of those works treat of nervous diseases? Answer – Yes.

Q. Have you studied all of those books? Answer – Yes, and the American Medical Journal, and the Southern Medical Journal.

Q. I will ask you if you have heard the testimony of Mr. Sullivan here as to how he received certain injuries, and where received, and their effect upon him. Have you heard that testimony? Answer – I have.

Q. Assuming the statements made by the plaintiff, Mr. Sullivan, as to his good health prior to February 23, 1915, and as to his injuries received in the accident, which he narrates, and as to those injuries being followed some weeks later by epileptic convulsions; assuming his statements which are in the record, to be true, what, in your opinion, would be the cause of these epileptic convulsions?


Mr. Hall: We wish the record to show an objection to that question on the ground that Dr. Hooe

has already testified that he was approached by the plaintiff, was told the history of this accident, that he examined him thoroughly and was unable to diagnose the case as then stated to him.


Mr. Browning: If your Honor please, we object on the further ground that Dr. Hooe has stated

 

that he is not an expert in nervous diseases.


Mr. Mackey: That is a very common statement of experts.

Court: I overrule the objection. If Dr. Hooe is not in position to answer the question, I know that

he will be frank to say so. If he is in position to answer the question, I know that he will do so.

(DEFENDANTS EXCEPT TO THE RULING OF THE COURT)


Answer: Do you want me to answer what, in my opinion, is the cause of this man’s epilepsy?


Court: Yes, if you feel you are competent to give an opinion as an expert.

Mr. Mackey: Assuming his statement to be true. Answer – It is not a question of whither I

consider I am competent to answer the question, but I am debating where I stand as an expert.


Court: Go ahead.

Answer: I can only arrive at one conclusion, and that is that the epilepsy is the result of injuries

 
sustained at this time.

Mr. Mackey: That is, the injuries which he narrates?

Court: Can’t you ask the question without that?

Mr. Hall: I do not wish the record to show any agreement by us to the question propounded by

 Mr. Mackey with respect to Dr. Hooe having heard all the testimony.

Court: I suggested that.

Mr. Hall: And we further object to the question on the ground that it does not contain all the 


elements necessary in this case.

Court: I will ask the question: Q. Doctor, you heard all the evidence of Mr. Sullivan? Answer – 

Yes, sir. Q. Assuming all of that evidence to be true, what, in your opinion, if you think you are competent to give an opinion, was the cause of these epileptic attacks? Answer – I think the epilepsy is the result of some injury to the brain sustained as the result of the accident.


Mr. Hall: Our objection goes to your question.


Court: Certainly

Mr. Hall: And we except.

Court: Of course, whenever I ask a question you can expect. I am just as apt to make a mistake as 


any of you.

CROSS EXAMINATION

By Mr. Browning: (A.T.)

Q. Doctor, I understand that in your diagnosis of September, I believe you said it was, 1915, you were not satisfied as to the cause of Mr. Sullivan’s condition? Answer – I did not arrive at a definite conclusion.

Q. You also said I believe, that you could not assure yourself whether or not he was a malingerer; that is in September, 1915? Answer – I did.

Q. Nothing further has happened in his case, so far as you are concerned, except his statement made on the stand today. Answer – I saw Mr. Sullivan more than once, but I do not recall how many times. I saw Mr. Sullivan several times.

Q. Since September? Answer – Since the first visit, since I first saw him in September.

Q. Your examination in chief – that is, before Mr. Sullivan got on the stand – were you speaking then of the last time you saw him before this examination? Answer – My first examination of Mr. Sullivan was made in September. I think that was the month, the latter part of September 1915. I saw him several times after that. I don’t think I personally prescribed any medicine for Mr. Sullivan at any time.

Q. And during none of those examinations could you assure yourself that he was not a malingerer? Answer – I could not say positively and absolutely. I arrived at the conclusion that he was not. I might be mistaken, as I am not infallible.

q. doctor, you said in answer to a question just now that Mr. Mackey asked you, that you think you are competent to answer that question without being an expert. Was your answer as an expert? Answer – No, sir, I answered that question as an ordinary every-day, common doctor, not as an expert.

Q. Not as an expert? Answer – Not as an expert.

Q. Do you consider yourself an expert on nervous diseases?


Mr. Mackey: Now, if your Honor please, I object, and for this reason, and I think I might as well 



discuss it now.


Court: Give me your reasons; I don’t care for you to discuss it.


Mr. Mackey: A man who testifies that he has been following the blacksmith trade for twenty-five 



years makes him an expert, even if he says that he is not.


Court: I overrule the objection.

(Exception by counsel for Plaintiff)

Mr. Browning: Q. I ask you if you consider yourself an expert on nervous diseases. Answer – No.

 
sir. Q. Have you practiced extensively for nervous ailments? Answer – No, sir.
Q. Have you specialized at all on nervous ailments in your practice? Answer – No, sir.

Court: Doctor in your examination in chief you made that statement, didn’t you? Answer – I did;

 I declined to qualify as an expert.

Mr. Browning: Q. doctor, why did you think it necessary to determine whether or not in this

particular case this subject or patient might be a malingerer? Answer – Because, my dear sir, as long as I was undecided as to two conditions. I must try to satisfy myself which of the conditions a man is the victim of. I would rather find that he is the victim of certain things than that I am the victim of a malingerer. There is a personal pride with us about some of those things. Q. Is it a frequent occurrence for a man, with a damage suit against a railroad, to be a malingerer?

Mr. Mackey: I object to the question. It is too general, and not calling for any professional 



opinion whatever.


Court: I don’t know whether the doctor can answer it. If he knows he can answer.


Answer: If your Honor allows it, I prefer to refer that question to the railroad attorneys. They are

 

experts in that line. I should imagine.


Court: That is a very good answer.

By Mr. Hall:

Q. Doctor, as I understood it, you never did diagnose this gentleman’s case finally yourself, and you have not yet, on the stand, expressed your opinion as to what he had, if anything, so far; that is a fair statement, is it not? Answer – I don’t think it is, Mr. Hall.

Q. Now, I want to get it perfectly straight, and I don’t want to do you n injustice for a moment, but I do want the jury to understand all the facts. Did not you testify that you had not been able to reach any conclusion as to what this man had as between two things; one, whether he was a malingerer; and, one, whether he had brain lesion; that was your testimony? Answer – Yes, sir, conditionally; at my first examination I was unable to decide which of the two conditions it was, a lesion or a malingerer. At that time I had not decided.

Q. Then you never treated him any more? Answer – I saw him, but never prescribed for him. I saw him several times after that.

Q. Then you are unable to answer, under the Judge’s limitation, as to whether you finally made any diagnosis as between those two conditions? Answer – The record will show I said I had determined later on, my conclusions were that the condition was probably the result of a brain lesion.

Q. And that conclusion was based on your own diagnosis, and not on what the other doctor told you? Answer – The result of the laboratory examination, and my talk with the other doctors did not influence me not to make that examination by any means. I would not pretend to say that in my final conclusion they were not probably made stronger by having the co-operation of my colleagues.

Q. That is what I am coming to. You mean to say that your final diagnosis was influenced and was based to some extent, upon that? Answer – Probably to some extent. There was some influence upon the qualification of my colleagues.


Mr. Hall: Then, I move that the testimony as to the brain lesion be stricken out.

Court: He stated upon what he based that opinion. I think that was in response to your question.

Mr. Hall: I ask him as to what he testified to.

Mr. Browning: I suggest that the stenographer read the examination.

Court: I will ask if the last conclusion is based upon his diagnosis of this man, and not influenced 


or controlled by hearsay evidence; that is, what somebody else told him?

Answer – It places a man in a very peculiar position to say that he would be absolutely in no way influenced by the co-operation of his colleagues in a thing of this kind, That is my opinion. My opinion is made stronger than it might have been had I not had the co-operation of my colleagues. I am still of that opinion.


Mr. Hall: That is your opinion, not as a nerve specialist? Answer – Yes, sir.

Q. Just as a common, ordinary doctor? Answer – Yes, sir.

Q. What are some of the other causes of brain lesion? Answer – Gunshot wounds, blows on the head, direct blows, blows by contrecoup; for example, a man may fall out of a third story window and fall on his rump and have a concussion.

Q. Is scarlet fever a cause? Answer – Yes, scarlet fever, and measles, and tumors.

Q. Erysipelas? Answer – Yes, it might be.

Q. Typhoid? Answer – It might be, but not direct.

Q. Tumors, I believe you said? Answer – Tumors, cancers and syphilis.

Q. Hemorrhage? Answer – hemorrhage is usually the result of an earlier lesion; there is some lesion there to weaken the vessel.

Q. It may be also the result of degeneration of the tissue? Answer – Yes, it would be a degeneration of the vessels, or it would not burst?

Q. That might degenerate without any external cause, might it not? Answer – No, unless you would call it old age; we have hemorrhage in old people where the vessels become very hard.

Q. How about alcoholism? Answer – That would be an external cause; it would be an external cause just as lead poison would be.

Q. All of those things you have named, I suppose fifteen or twenty, might cause brain lesion, and anything which cause brain lesion might cause epilepsy? Answer – Yes, but I have never known epilepsy as the result of apoplexy.

 Q. As a matter of fact, no one knows what causes epilepsy? Answer – Yes, sometimes we can trace it. The cause of epilepsy is usually a brain pressure, and that brain pressure may be caused from many things. It may be caused by specific tumors; that is, syphilis; it may be caused from a blow or a gunshot wound.

Q. An injury to the nose? Answer – It might cause it secondarily, producing meningitis, traveling through the thmoid cells and into the brain.

Q. And ear disease, what do you call it back here(indicating)? Answer – Mastoid.

Q. Meningitis and epilepsy are both nervous diseases? Answer – Yes; epilepsy and meningitis are entirely different propositions. You may have most pronounced meningitis without having epilepsy, but there is more or less meningitis when you have epilepsy.

Q. Your only acquaintance with Mr. Sullivan was from what he told you, I assume. Answer – Yes, sir.

Q. And you say you found not any objective symptoms except what? Answer – Marked rigidity on the back of the head.

Q. Did you notice any lump on the back of his head? Answer – I found no lump except the rigidity which he spoke of.

Q. The last time you examined him was November 5th  Answer – I don’t remember the last time; I don’t remember the last time I examined Mr. Sullivan.

Q. There never was any bump there that you saw? Answer – There has never been any growth or condition of tumor.

Q. Or any protrusion? Answer – The muscles were rigid, but there was no growth there.

Q. You would not call it a contused wound there? Answer – There was not at the time I saw him a contused wound.

RE-DIRECT EXAMINATION


Mr. Mackey: You are satisfied, since Mr. Hall questioned you, that you are an expert on nervous

 

diseases, are you not?


Court: The Doctor need not answer that. Mr. Mackey is just having a little fun.

W. J. Sullivan, the plaintiff being re-called to the stand further testified as follows:

By Mr. Mackey:

Q. Mr. Sullivan, have you ever used intoxicating liquors of any kind? Answer – Never in my life in the form of pleasure or medicine.

Q. Have you ever drank any whiskey or beer? Answer – Absolutely no.

Q. Have you used tobacco? Answer – I don’t smoke pipes, or cigars, or cigarettes.

CROSS EXAMINATION

By Mr. Hall:

Q. Mr. Sullivan, you say you were born in Shenandoah, Pennsylvania? Answer – That is as near as I can remember/

Q. As near as you can remember? Answer – Yes, sir; I am not positive, because I come here when I was rather young. I am not positive, but I think that is where I was born.

Q. And you have been living in Washington for eighteen years? Answer – As near as I can remember. I am not positive about that either. I was very young when I was brought here.

Q. How long do you remember being in Washington? Answer – I can remember say from 1910 up, when I was old enough to remember it was Washington. What was the first work you did in Washington? Answer – As near as I can remember when I left school I worked with one of the messenger forces, I don’t remember which.

Q. What is that? Answer – One of the messenger forces.

Q. What was the next work you did? Answer – That is a pretty hard matter to go back fifteen or twenty years to little small items.


Court: If you can’t answer any question just say so. Answer – I can answer the first because I 



remember that; the others I can’t answer.

By Mr. Hall:

Q. What was the next occupation that you can remember having had? Answer – With the Singer Sewing Machine Company.

Q. You were ten years old when you were a messenger, do you think? Answer – No, I think I was fifteen or sixteen.

Q. And the Singer Sewing Machine Company, you went to them three years before the accident> Answer – About three or four.

Q. That was about 1912? Answer – It might have been the latter part of 1911; I am not positive.

Q. For five years before you went to the Singer Sewing Machine Company you don’t remember what you did? Answer – Of course I don’t know exactly. I can remember something I did but I can’t remember the man’s name. I remember learning the tinning business.

Q. What else did you work at? Answer – That is all I can recall.

Q. Were you working at tinning five years? Answer – No, not over a year and a couple of months.

Q. Then the four years between the time you were tinning and the time you went to the Singer Sewing Machine Company you don’t remember what you were doing? Answer – No; it might have been miscellaneous work, but I can’t remember.

Q. When you testified on direct examination that you worked three days for the Washington Times, you were mistaken, were you? Answer – I told you when I worked for the Washington Times and I had to quit on account of this.

Q. I mean during the time you were working with the Singer people, before and after the accident, you testified that you worked for the Washington Times three days? Answer – I worked for the Washington Times three days, but I don’t remember whether I was working for the Singer people at the time I was working with them.

Q. Let us get the dates a little straighter; you were injured February 23rd, were you? Answer I think so.

Q. And how long were you disabled? Answer – I don’t just remember, but maybe three or four weeks, but somewhere in the neighborhood of a month.

Q. It was your practice to make weekly reports to the Singer Company wasn’t it? Answer – It was.

Q. Did those reports include what you made on collections and sales, too. Answer – The first reports went in, as you know, under my name, but they were not made out by me, as I wasn’t working there.

Q. I asked you whether or not the reports which you made about each week included your commissions from sales as well as from collections? Answer – They did when I signed my name to the report.

Q. But you say there were some reports made by you that were not signed by you? Answer – Some reports were made of my collections which I did not sign, although they were on my report; I was disabled, and some other man took my accounts, so I could hold my job, and instead of my getting the money he got it. It made my report go just the same, because I was disabled and got no money for the work.

Q. Do you remember the first the first time you made report of money you had collected after you went back to the Singer people. Answer – As near as I can remember maybe six weeks or seven weeks after.

Q. Would that be the first week in April? Answer – Something like that; the first week in April.

Q. And that report was made at the end of the first week you went back to work? Answer – It is at the end of the week. It wouldn’t necessarily say I went to work on Monday. I could go to work Saturday and make up the report for the week.

Q. And those reports include your total collections and sales when you made them? A.– When I made them

Q. And you say you made as high as $75.00 a week? Answer – I say it would run to that. I say I would make an average of $20.00 to $75.00, as it would run.

Q. I say, you made as high as $75.00 a week? Answer – The way the commission business would go it would.

Q. I say did you ever make it? Answer – I don’t think I did.

Q. Did you ever make $50.00 a week? Answer – I may and I may not.

Q. Did you ever make over $50.00 a week? Answer I can’t remember that.

Q. Do you remember you ever made $40.00 a week. Answer – I certainly can.

Q. Can you remember any week you made over $40.00? Answer – No, I don’t exactly remember. I may have made it, and I may not.

Q. You understand we are talking about commissions on collections and sales too? Answer – I understand you are talking about the weekly salary.

Q. Yes, I understand you to say you reported that weekly salary at the end of every week on your report, when you made it? Answer – Yes, sir.

Q. You don’t remember making over $40.00 a week? Answer – I can’t remember; my mind is so affected I can’t remember.

Q. I believe you said you remember working for the Southern Express Company four or five days? Answer  Four or five days.

Q. Was it the Southern Express Company or the Adams Express Company? Answer – I don’t remember, but it was night work was the reason I took it.

Q. Before you got work with that company did you make application for a position with the Express Company? Answer – I don’t  know; maybe I did; I don’t recollect.

Q. Did you make a written application? Answer – I don’t recollect; maybe I did; I will not say positively I didn’t.

Q. Do you recollect about what time you went to work for the Express Company? Answer – I know it was rather warm weather. I know that it was not over five days I worked there.

Q. Sometime about the middle of May? Answer – Pretty near the middle; it was the second week, or the middle, I am not positive.

Q. How soon did you feel after the accident that you had epilepsy? Answer – As I stated before, it was either three weeks, or maybe fifteen days, in the front part of my house; that is when the actual epilepsy come on me.

Q. Mr. Mackey, in his opening statement, said you were very much ashamed of that fact? Answer – I certainly am to the present day, and always will be.

Q. You had told your employers, the Singer Sewing Machine Company, that you worked at night? Answer – I did not; I don’t know as I remember working at night. I told them I worked at night after I left them, and they came to my house and asked if I was in perfect physical condition to accept another position from them, and I told them I was not, that at present I was working at night, after sun down.

Q. Do you know when you left the Singer Sewing Machine Company? Answer – I don’t know? 

Q. About July 17th wasn’t it? Answer – I left the Singer Sewing Machine Company way before that.

Q. Much before that? Answer – Yes, sir, a month or two months at least.

Q. You are positive of that? Answer – I am not positive.

Q. You are not positive? Answer – No.

Q. When would you say you did leave the Singer Sewing Machine Company? Answer – Sometime between the latter part of May and the first of June, I will not say positively of that.

Q. You are not positive when you left the Singer Sewing Machine Company? Answer – No; as I told you before, my memory is so affected I don’t know. I have a very bad mind since the accident.

Q. When you made this application to the Adams Express Company for a position, there were certain blanks that had to be filled out, and they asked you where you were born, and you said, Whipple, West Virginia; were you born in Whipple, West Virginia, or Shenandoah, Pennsylvania? Answer – I was born in Shenandoah, as near as I can remember.

Q. Why did you say you were born in Whipple, West Virginia? Answer – Because of the accident to me, my wife and child were starving, and even the beasts of the field will lie to save their young.

Q. And that is the reason you lied to them? Answer – Yes, they would have found out I had epilepsy, and at the present time my wife was starving.

Q. You also said at that time you lived at Whipple, West Virginia for fifteen years; you lied again? Answer – I lied all round to keep my wife and child from starving. If I had told the truth I would never have worked for anybody.

Q. You mean you never worked for anybody before you made the application? Answer – If I had told them, in answer to the question “Are you physically able to work”, “I have epilepsy”, they would say “Get our”, and that is the reason I made it that way.

Q. When you made application for this employment, did you not say, in response to the question “Are you now or have you ever been subject to epilepsy of falling fits? “ “No” Answer – the reason I said “No”, if I had said “Yes” they would have said “Get Out”; it was one thing or the other, to let my wife starve or get work.

Q. You said when you left the Washington Steel and Ordnance Company you had not done a lick of work since? Answer – No since. I have not got a lick of work since.

Q. You said in the examination immediately following, the reason you had not done a lick of work was when you were able to and did work for a few days, they would find you had epilepsy, and out you would go? Answer – I said that they would find it out in two or three days. Ask me the question why did I leave the Adams Express Company.

Q. Why did you? Answer – Because I had an epileptic fit on the platform.

Q. Why did you leave the Washington Steel and Ordnance Company? Answer – Because I had a fit and touched the motor. The man protected me, and when a new man came on I had to leave.

Why did he go? Answer – That is a question I don’t know. I don’t know why he had to go.

Q. When you made application to the Adams Express Company they ask you if you had any serious illness, and you said no; was that the truth or not? Answer – It wouldn’t have been the truth after the accident.

Q. This application is dated the 12th of May, 1915, and the accident was February 23, 1915? Answer – Yes; I told you previous to that if I had not said that I would have starved to death, which I would, and I am doing now.

Q. As a matter of fact, didn’t you receive $8.00 a week from the Union after you left the Washington Steel & Ordnance Company? Answer – I did absolutely not.

Q. How much did you pay Dr. Bacon for treating you? Answer – I don’t remember, but twenty-some dollars.

Q. How much did you pay Dr. Wine? Answer – He was paid by the railroad.

Q. How much did you pay Dr. Hooe? Answer – That is pending.


Mr. Mackey: If he owes it, it is just the same as if he paid it.


Mr. Hall: Has he ever sent you a bill?


Answer: I don’t know; Has he, Mr. Mackey? You handled it.


Mr. Mackey: I don’t know his bill or Dr. Williams’ bill.


Mr. Hall: You stayed at your father – in – law’s sometime after the accident? Answer – Maybe eight or nine days.

Q. Your first trip to Washington was in company with Mr. Patterson?  Answer – Yes, sir, I think so.

Q. When did you first employ him? Answer – Mr. Patterson come here by wire.

Q. Did you wire for him? Answer – I did.

Q. Then he took you to Washington? Answer – I think so.

Q. You did not make any report to the Singer Sewing Machine Company for the week ending March 13th  Answer – I don’t remember. I remember going back to see if my water pipes were frozen, and whether I turned in my report at the end of the week I don’t remember.

Q. Do you remember when Dr. Bacon first called on you? Answer – No, I don’t.

Q. Do you recollect when you first went to the Sibley Hospital? Answer – I remember one morning at nine o’clock Mr. Mackey took me there.

Q. Who did you meet there? Answer – I think Dr. Jacks and Dr. Bacon.

Q. Were you ever treated for piles? Answer – No, sir.

Q. Didn’t Dr. Jacks treat you for piles? Answer – No, sir. There was no treatment given me at the Sibley Hospital whatever.

Q. How frequently did Dr. Bacon treat you between March 1st and March 14th  Answer – I don’t remember. A nurse who was visiting my way happened in when I had an attack of epilepsy and she gave me spirits of ammonia; the next time I was laying on the bed, when he come; she went down stairs to get a spoon or something.

Q. (The last question was repeated) Answer – I can’t answer that question; I thought he asked me how many visits Dr. Bacon called on me.

Q. Do you remember how many times Dr. Bacon came to see you during the week of March 14th to 21st? Answer I do not.

Q. Is Dr. Bacon the only physician who has ever seen you in a spasm, as you claim? Answer – He is the only physician. There have been other medical people.

Q. Who else? Answer - A nurse, I don’t know her name; she is a graduate nurse. She attended me in the first, and Dr. Bacon actually worked on me in the second.

Q. Do you recollect your earnings for the week ending March 20th, as reported to the Singer Sewing Machine Company? Answer – I do not.

Q. How old was your baby at the time of the accident? Answer – The baby was born the 18th of July 1914.

Q. The 18th of July, 1914? Answer – Yes, sir.

Q. About seven months old. You testified that when the accident happened you were thrown out of your seat and the baby one way and you went the other? Answer – As near as I can remember. I didn’t testify that to be absolutely the way the thing occurred, because at the time the crash came so suddenly I don’t know which way, only the baby and I parted.

Q. Do you remember the baby leaving your arms? Answer – I certainly do.

Q. It dropped on the floor? Answer – I didn’t say dropped on the floor. It went on one side of the coach; whether it hit the window or floor I don’t know.

Q. The baby wasn’t hurt? Answer – It was scratched up and almost blinded.

Q. Almost blinded? Answer – Of course it had to be straightened out, and my wife knows.

Q. It wasn’t hurt sufficient for Mr. Halterman to notice it? Answer – I don’t know.

Q. You heard him testify this morning? Answer – Yes.

Q. Didn’t you hear him say this morning that the baby wasn’t hurt? Answer – That was his testimony.

Q. Did dr. Wine attend the baby? Answer – Not that I know of.

Q. Or did any other doctor attend the baby? Answer – Not that I know of.

Q. Do you remember Mr. Halterman coming there and seeing you after the accident happened? Answer – I remember his voice, but whether it was Dr. Wine or Mr. Halterman, as I stated before, I was in such pain I don’t remember.

Q. You were standing by the seat, holding to the seat? Answer – I don’t know whether I was standing or not. The pain was so great I don’t remember what happened until next morning when I woke up.

Q. Do you know when you were employed by the Washington Steel & Ordnance Company? Answer – Sometime in May, I don’t know; it may have been the last part or the first of June.

Q. Would you say it was May 19th ? Answer – Somewhere in there.

Q. When you were employed by the Washington Steel and Ordnance Company, were you employed at the same time by the Singer Sewing Machine Company? Answer – Maybe I was and maybe I wasn’t. I don’t recollect.

Q. You can’t tell? Answer – No, sir. I don’t remember.

Q. Can you tell whether it was after you worked for the Washington Times or before? Answer – It may have been before, I don’t know. I think it was before. I think the last place I ever done any actual work was at the Washington Steel and ordnance Company.

Q. Then you worked for the Washington Times before you worked for the Washington Steel and Ordnance Company? Answer – I think so, but I am not positive.

Q. And you began working there as a helper? Answer – Yes, sir, as a helper.

Q. What did you get paid? Answer - $1.60 a day, and for night work two cents on the hour; that is, in the after part of the night.

Q. You worked from four o’clock until midnight, did you not? Answer – From four o’clock until midnight.

Q. William Pettis – did you know him before you went there? Answer – No, sir; he was the foreman I just referred to.

Q. You didn’t know him before you went there? Answer – No, sir.

Q. You didn’t get your position there through him? Answer – No; I got my position by simply knowing that they needed men to work night work and I applied for it myself.

Q. Do you know when Pettis quit? Answer – I really do not. I suppose maybe a short time, I don’t know how many days or weeks, before I left.

Q. And after he left you found you had to leave? Answer -  I did not find I had to leave; I found if the man who was hiring me knew that he had an epileptic around there I had to go, and I knew the hot summer time was coming on, and I would have them right straight along.

Q. and you gave up the Washington Steel and Ordnance Company position voluntarily? Answer – I left because my health was bad.

Q. You left voluntarily because your health was bad? Answer – I couldn’t do the work that they wanted me to do, or rather I was not doing the work to suit them.

Q. As a matter of fact, you did not have a quarrel with the foreman? Answer – Not as I remember; of course, we often have little misunderstandings about the work.

Q. You don’t recollect having a quarrel with the foreman, and he discharged you on the spot, and you were handed a short time slip? Answer – I do not.

Q. You don’t recollect you were handed a short time slip, and you were re-instated by the foreman and subsequently discharged? Answer – No. We had a little trouble about a shell which was not turned out, and he said I would have to see the day foreman, and I worked with another machine and I was not accustomed to it and the midnight foreman told me to go back to the other foreman, and I went to Mr. Williams in another department; it was a drop forge shop and I didn’t go back.

Q. Mr. O’Neal kept time on you? Answer – No, sir.

Q. Who kept time on you? Answer – The clock itself.

Q. Who did you make your report to? Answer – We had a clock, and we would punch it as we went in and as we went out, and Mondays we turned in our reports to the boy there.

Q. Did O’Neal pay you? Answer – No, sir.

Q. Who did pay you? Answer – The pay clerk.

Q. O’Neal didn’t have anything to do with it? Answer – Only to see that the work was done properly.

Q. Was he foreman? Answer – He was foreman of machinery, as near as I can remember. He was there only a short time when I left.

Q. You say O’Neal was there only for a short time? Answer – That is as near as I can remember.

Q. You do not think O’Neal was there from the time you began on May 17th until you left? Answer – He was not as foreman.

Q. I did not say as foreman? Answer – You must remember there are 2300 men on two shifts, and it is hard for me to pick up two individuals; I didn’t know two men from the time I commenced until I quit. The reason I know Mr. O’Neal is when he came there as foreman of machinery I knew it was Mr. O’Neal, but otherwise he might have worked out there with the wheelbarrow and I wouldn’t know it.

Q. You were working piece work? Answer – Sometimes I did.

Q. You were getting three cents apiece for shells? Answer – If they passed examination.

Q. You worked from May 17th to February? Answer – Something like that.

Q. Isn’t it a fact you were one of the best men that they had? Answer – You will have to get someone else to talk about that.

Q. Didn’t you turn out a good many shells? Answer – I had a good many to come back, and had to pay six cents apiece for those that were defective.

Q. Did you lose any time between December 6th and February 2nd ? Answer – Quite a few number of nights I lost entirely.

Q. Between December 6th and February 2nd ? Answer – I beg your pardon. I thought you meant from the time I went there until I quit. I don’t remember; maybe I lost a few nights, but I don’t remember.


Court: When did he go there?


Mr. Hall: He went May 15, 1915, and left February 3, 1916

Q. Isn’t it a fact you did not lose any time at the Steel plant except twice between July 15th and February 2nd 

Answer – Between July and February only two days?

Q. Yes. Answer – I am positive I have lost more time.

Q. Once for physical examination; you got examined one time, didn’t you? Answer – Maybe that was when Dr. Lemon examined me. It was because of Dr. Davis putting whatever you call it in the eyes which makes you blind. You can see pretty good at distance, but you can’t anything that comes close. It was put in my eyes at four o’clock in the evening.

Q. You say you suffered a great deal immediately after the accident, and don’t remember anything until the next morning? Answer – That is as near as I can remember.

Q. You can’t say positively whether or not there was any lumber in the car, or whether anything struck you, or what happened? Answer – I don’t say whether it was glass or iron, or what.

Q. Do you know whether any blunt instrument struck you? Answer – From the way I felt at the back of my head when I had my perfect sense it must have been something, because it couldn’t be air.

Q. It was all so sudden you don’t remember what it was? Answer – No.

Q. You don’t remember distinctly anything striking you? Answer – No, because it struck me in the back of the head.

Q. You didn’t see it, and you don’t recollect distinctly anything hitting you in the back of the head? Answer – I know something struck me.

Q. How do you know? Answer – I felt it.

Q. Didn’t you just say you didn’t feel it? Answer – Sure I felt it.

Q. Did it break the skin on the back of the head? Answer – It didn’t break the skin, but I have the lump there at the present time.

Q. Is that the rigid muscle Dr. Hooe claims was there at the present time? Answer – Yes, sir, there it is.

Q. Your doctor was mistaken when he said you didn’t have it there as long as he examined you? Answer – I don’t know.

Q. Didn’t you hear him say that you didn’t have it there as long as he examined you? Answer – I think he said it was a tightened muscle; anyway, the lump is at the back of my neck.


Court: Does the C&O want to ask him anything?


Mr. Browning: That is all.

J. T. Hyde, another witness called on behalf of the plaintiff, being duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. Mackey:

Q. Mr. Hyde, what is your business? Answer – Section Foreman.

Q. What Railroad? Answer – Southern Railroad.

Q. Were you summoned here by the Southern Railway? Answer – No, sir.

Q. Who summoned you there? Answer – In behalf of Mr. Sullivan.

Q. Are you still section foreman of the Southern Railway? Answer – Yes, sir.

Q. Where do you reside, Mr. Hyde? Answer – Bristow.

Q. How near the scene of the accident in this case? Answer – About six hundred yards, I guess.

Q. Could you, from your house, see the accident? Answer – Yes, sir.

Q. And did you see it? Answer – Yes, sir.

Q. Did you see this freight train going north, the C&O train, just before the accident? Answer – Yes, sir.

Q. State whether or not you noticed anything unusual about this train? Answer – Yes, sir, I saw fire flying out from under the coal cars as the train passed.


Court: You saw what? Answer – Fire, the same as metal rubbing against the rail.

Mr. Mackey: This fire you saw flying was underneath a coal car? Answer – Yes, sir.

Q. Was the car loaded with coal? Answer – Yes, sir, I judge so.

Q. And was it flying out of the rear part or the front truck? Answer – The rear part, I think.

Q. About the truck? Answer – Yes, sir, it seems to be under the truck.

Q. About how fast was that C&O train running, according to your estimate? Answer – I judge about thirty-five miles an hour, to the best of my knowledge.

Q. And what position was this coal car in, with reference to the rest of the train? Answer – I judge about midway of the train, or something close. I couldn’t say positively whether it was closer to the rear or front.

Q. When you first saw these sparks flying under the coal car trucks, where was the train when you first noticed it? Answer – Just as it was passing where I lived.

Q. And how soon after that was the accident? Answer – No longer than it taken the train to run about six hundred yards.

Q. At which point in that train with relation to this coal car you saw the sparks flying from the cars leave the rails, - which car was it that left the rail? Answer – The next car to the coal car.

Q. The next one to the coal car? Answer – Yes, sir.

Q. Next to the car you saw the sparks flying from? Answer – Yes, sir.

Q. What happened then, Mr. Hyde? Answer – When the car left the rail?

Q. Yes. Answer – 17’s headlight. I could see 17’s headlight, and could see 17 closing up, and they were passing when I heard the crash; 17’s headlight passed from me, and that it all I could see from where I was at the time.

Q. Is there a switch or frog at the place? Answer – Yes, sir, a switch.

Q. Did the portion of the car from which sparks were being emitted reach that switch or frog? Answer – Yes, sir, as far as I could see.

Q. Then what happened? Answer – It turned over what is known as the stock rail.

Q. This thing you saw sparks flying from? Answer – Yes, sir.

Q. What did you find to cause you to come to that conclusion? Answer – A down arch-bar.

Q. Was that arch-bar on the car loaded with coal? Answer – Yes, sir.

Q. Was that on the car you saw the sparks flying from? Answer – Yes, sir, the best I could tell.

Q. What had the arch-bar done to the track of the railroad? Answer – It had turned what is known to us as the stock rail; it turned it over, and tore up the track principally.

CROSS EXAMINATION

By Mr. Browning:

Q. Mr. Hyde, where do you live? Answer – Bristow.

Q. Where do you live with reference to the bridge across Broad Run and Bristow Station? Answer – I judge about one hundred yards from the station.

Q. Towards Broad Run Bridge? Answer – Yes, sir, north,

Q. Which way does your house face, towards the railroad? Answer – My house is L shaped; it is built in an L shape; I was facing the railroad.

Q. Where were you at your house when the train passed? Answer – Sitting down eating my supper when I saw the train go past.

Q. In your dining room? Answer – Yes, sir.

Q. Where is your dining room in your house? Answer – It is on the south wing of the house.

Q. What was the first notice you had of the approaching C&O train? Answer – Nothing more than I was sitting facing looking out of the window, and noticing the fire I jumped up and ran out in the yard and watched the fire as far as I could see.

Q. Where was the C&O freight train when you were sitting at your table, and looking out of the window? Answer – Passing right by my house.

Q. Passing by your house? Answer – Yes, sir.

Q. That is about one hundred yards towards the bridge from the station? Answer – Yes, sir; my house is about seventy-five yards from the road, but I judge it is a little closer to the railroad than to the depot by cutting across in a three-cornered way.

Q. Where had the train gotten when you jumped up from the table and ran on your lawn? Answer – I don’t know the exact distance, but not very far, because I jumped up and ran out. All I had to do was to open the door. All the time I lost sight of it was just going outside of the house.

Q. Now, how far is your house from the railroad? Answer – About seventy-five yards, I think.

Q. About seventy-five yards? Answer – I think so.

Q. You said in response to a question in your examination in chief that the train, you thought, was going about thirty-five miles an hour? Answer – I think so the best I could tell.

Q. Could you tell pretty accurately, at a distance of seventy-five yards from the railroad, how fast it was going? Answer – I supposed it was thirty-five miles an hour.

Q. You supposed so? Answer – Yes, sir, but I couldn’t say positively how fast the train was running.

Q. That is what I was coming to, Mr. Hyde. Now, then, that is all that you know about the matter until you went over to where the scene of the accident was? Answer – Yes, sir, all I know of the wreck.

Q. And you say when you got over there you found an arch-bar down? Answer – Yes, sir, in an investigation I did.

Q. Where was the arch-bar, the arch-bar was attached to the truck when you found it, wasn’t it? Answer – Yes, sir.

Q. In what shape was the arch-bar? Answer – I couldn’t exactly explain how it was very well, as I am not familiar with car repairs and so on, but one wheel was up against the bed of the car, the wheel on the east side was up against the bed of the car.

Q. What do you mean by the bed of the car? Answer – The body; in other words, the truck was cocked up on one side, and the other wheel was down between the two rails in the middle of the track, and it showed it had run all that distance where one wheel had come along between the rails.

Q. Now, you say it had run all that distance; what distance? Answer – From the switch to a point four hundred yards, I judge further, a little more or a little less, to where the car stopped.

Q. Where is the switch you speak of? Answer – Where the derailment occurred at the pump house.

Q. From the switch beyond the pump house to a point four hundred yards towards Manassas from there? Answer – I judge that; that is where the coal car was left or stopped.

Q. The coal car was stopped at a point about four hundred yards from the pump house? Answer – Something like that, sir.

Q. Mr. Hyde, do you know the difference between the tie-bar and the arch-bar? Answer – I am no car repairer.

Q. I am not seeking to entrap you in any way. You say you don’t know the difference between the tie-bar and the arch-bar? Answer – I know what is known as the arch-bar; I am familiar with what is known as the arch-bar, but I don’t know anything about the tie-bar, or the name of any particular part of the trucks, or the bolts, or anything of the kind.

Q. You don’t know what the tie-bar is? Answer – No, sir, I couldn’t say positively that I do. I know what the arch-bar is.

Q. I will tell you what the tie-bar is: The tie-bar is underneath the bottom arch-bar, and it is a strap of iron about something less than an inch thick and about five inches wide, I believe; it is a strap of iron that goes underneath the lower arch-bar. Answer – I understand.

Q. What was it that you saw, the tie-bar or the arch=bar? Answer – The arch-bar. The box-bolts were gone out of the box; the arch-bar was down on the ties. The arch-bar or tie-strap, as you call it, was probably down, too, I suppose.

Q. You don’t know whether you saw the tie-bar or not? Answer – I didn’t pay any particular attention to the tie-bar.

Q. Was the tie-bar broken? Answer – Not to my memory.

Q. You got there, of course, after the accident, after whatever happened did happen? Answer – Of course.

Q. Now, what time was that? Answer – I judge about 6:30, or something of the kind.

Q. Was it light or dark? Answer – It was about twilight; it was just about between sun down and dark.

Q. Did you provide yourself with a lantern? Answer – In going there?

Q. Yes, sir. Answer – No, sir, not in going down.

Q. Did you get a lantern after going there? Answer – Yes, sir.

Q. This information that you have given as to the arch-bar and the bolts you saw by the light of the lantern, did you? Answer – Yes, sir.

RE-DIRECT EXAMINATION

By Mr. Mackey:

Q. I will ask you the size of the arch-bar, the thickness, width and length, to the best of your knowledge? Answer – I am unable to say the size of an arch-bar. I never made any measurement, although I have been seeing them for years.

Q. Was it light or dark/ Answer – It was about twilight; it was just between sun down and dark.

Q. Did you provide yourself with a lantern? Answer – In going there/

Q. Yes, sir. Answer – No, sir. Not in going down.

Q. Did you get a lantern after going there? Answer – Yes, sir.

Q. This information that you have given as to the arch-bar and the bolts you saw by the light of the lantern, did you? Answer – Yes, sir.

Q. Can you approximate about the size of an arch-bar? Answer – I judge about four inches wide, or something of the kind, but I don’t know how long.


Court: Will you have an arch-bar here?


Witness: It is an inch or and inch and one half thick and four or five inches wide.


Mr. Browning: We will not have an arch-bar, but we can have the actual measurement.


Mr. Mackey: You say you can give them now?


Mr. Browning: I expect we can.


Mr. Mackey: You say it is about an inch and a half or two inches thick, and about 4 inches wide


Answer: I never made any measurement of the arch-bar.

R. H. Davis another witness called on behalf of the plaintiff, being duly sworn, testified as follows:

By. Mr. Mackey:

Q. Where do you live, Mr. Davis? Answer – Bristow, Virginia.

Q. What is your business there? Answer – Merchant.

Q. How long have you been a merchant there? Answer – I suppose about thirty years.

Q. Were you there on the evening of February 23, 1915? Answer – Yes, sir.

Q. Did you see a C&) freight train, about half past six that evening, going north on the tracks of the Southern? Answer – Somewhere about that hour, but I don’t know exactly.

Q. Where were you standing when the train passed? Answer – On my store porch.

Q. About how fast, in your opinion, was that train running? Answer – I imagine forty or fifty miles.


Mr. Browning: One moment.


Court: What has been your opportunity of judging the speed of trains? Answer – only guess work.


Court: You have been living by the tracks how long? Answer – Fifty-Two years. Q. You have 



been living by the track how long? Answer – Fifty-two years.


Mr. Mackey: I believe that is a case where every man is an expert.


Court: It is only a guess?


Witness: Only a guess.


Court: You have never had any railroad experience? Answer – Only to travel on them, and to see 



trains pass.


Mr. Mackey: You have seen trains pass a great many times? Answer – Yes, sir.


Court: You have been there fifty years? Answer – Yes, I have lived there 50 years out of 52.

By Mr. Mackey: 

Q. Do you run an automobile? Answer – Yes, sir.

Q. Do you have a speedometer on it? Answer – Yes, sir.

Q. Have you had occasion to observe the speed of trains during that time? Answer – I have no occasion to, but I have noticed them.

Q. It is a matter of daily experience? Answer – Yes, sir.

Q. I ask you what, in your opinion, was the speed of the train going north? Answer – I judge forty or forty-five miles an hour.

Q. Did you notice anything unusual about that train? Answer – Yes, sir.

Q. Tell what that was? Answer – I couldn’t tell what it was; it was something, however, hanging down under the car on the rail.

Q. Was it an open car or closed car? Answer – I didn’t notice the character of the car.

Q. What was it that attracted your attention to this thing hanging down under the truck? Answer – I could see something was sliding on the rails, making a blaze of fire.

Q. Was this blaze of fire continuous as it went by? Answer – Yes, sir.

Q. Did you continue to watch it? Answer – Yes, sir, until the collision.

Q. Did this blaze of fire continue until the collision? Answer – Yes, sir.

Q. Then what happened? Answer – They collided about five hundred yards north of my place.

Q. What caused the collision? Answer – I couldn’t tell you.

Q. Which train left the track? Answer – The freight train left the track.

Q. And collided with the train of what road? Answer – Passenger train on the Southern road.

Q. Was that passenger train No. 17? Answer – I think so, yes, sir.

Q. Did you notice at what point in the freight train this car left the track? About how many cars had gone by before it left the track? Answer – I think about two-thirds of the train had passed over it.

Q. Had passed over what? Answer – Over the point of collision.

Q. Was there any frog there, or switch? Answer – Yes, sir, the frog leading to the pump station or coal chute.

Q. How near the pump station was this place that the car left it? Answer – It looked to be three or four feet south of the frog, the frog leading to the switch that supplies the coal station.

Q. After the accident did you go up to look at the wreckage? Answer – Yes, sir.

Q. Did you make any examination of this thing hanging down which you saw striking fire? Answer – No, sir, the car was off the track.

Q. What was the extent of this wreck, just in your own way tell the jury? Answer – I couldn’t tell you the extent of it; the engine and tender were down the bank and three or four cars off.

Q. The engine and tender of the Southern? Answer – Yes, sir.

Q. Down the bank? Answer – Yes, sir; the engine and tender and several cars of the C&O had gone off.

Q. And those cars left behind on the C&O what was their condition? Answer – Some off the track and some had been thrown crossways of the track of the Southern.

Q. What did they appear to be loaded with, those that you saw in the wreckage? Answer – I don’t know that I noticed, but I believe one was pig iron.

Q. Anything else? Do you know if there was any lumber there? Answer – Yes, sir, there was lumber.

Q. How was this wreckage, where was it located with reference to the Southern cars & engine? Answer – With reference to the Southern cars?

Q. Yes, how was this wreckage? Answer – One of these cars seemed to rear up and fall in front of the train 17 on the Southern, and the others seemed to side-swipe it.

Q. Side-swipe train 17? Answer – Yes, sir, some of the cars ran off the track and went too close to the passenger cars, and it is called side-swiping, I believe.

Q. And went on towards the north? Answer – Yes, sir.

Q. Did you see the Southern coaches? Answer – Yes, sir.

Q. What was their condition? Answer – Some of them were still on the track, and some were off.

Q. Were they broken, or mutilated, or wrecked in any way? Answer – Not materially so other than the glass; it might have been broken up some, but not very badly.

CROSS EXAMINATION

By Mr. Browning: (Geo. L.)

Q. Where were you when the C&O train passed your place? Answer – Standing on my store porch opposite the depot.

Q. Your store porch is on the west side of the track, is it not? Answer – Yes, sir.

Q. The C&O freight train was on the further track away from your store, was it not? Answer – The northbound track, yes, sir.

Q. This thing, this arch-bar, this thing that you said something was hanging down, was on the other side of the car from you, was it not? Answer – I don’t know whether it was entirely on the other side or on both sides, but I think on the far side from me. I think the thing obstructed most was on the right hand side on the north side.

Q. What time of the day was that? Answer – It was after lamp-light slightly; I should have lighted my store before that time, but I had not. Train 17 coming from the north had the headlight burning.

Q. How plainly could you see that at that time? Answer – You could see it right plain. It wasn’t dark; it was time to light the lights.

Q. What is the elevation of your store porch? Answer – By the tracks?

Q. Yes. Answer – I would suppose three feet, two and a half feet or three feet.

Q. When you saw this were you standing or sitting, or what was your posture? Answer – Standing facing the train.

Q. Could you see that without stooping? Answer – Oh, yes, I could see that there was something down, and could see that fire was flying from it in a streak, a perfect blaze of fire.

Q. How far were you from it in feet, would you say, Mr. Davis? Answer – About 60 feet.

Q. About 60 feet from it? Answer – Yes, sir.

Q. Now Mr. Davis, you say the train was going at a rate of about forty-five miles an hour? Answer – Forty to forty-five miles an hour.

Q. Forty to forty-five miles did you say? Answer – I say about between forty & forty-five.

Q. You cannot, in making that statement as to the speed be positive, can you? Answer – No, sir.

Q. You do not undertake to be so? Answer – No, sir, only on general principles by the speed of my machine and by the speed of trains that they say come by here; sometimes they come by there fifty or sixty or seventy miles an hour.

Q. Fifty or sixty or seventy miles an hour? Answer – Yes, sir; it is a straight track, and they want to make up some speed, apparently, when they get on that.


Mr. Mackey: Freight trains or passenger trains? Answer – Passenger trains.

By Mr. Browning: 

Q. You say the Southern cars were not broken up very much? Answer – I didn’t observe that they were broken up much; I believe one truck was broken out, and the steps of one car, I think.

Q. Did you go inside of any cars? Answer – Yes, sir.

Q. Which car did you go inside of the Southern, the combination or coach? Answer – Three cars; the baggage, what is called, - no, two; I believe; I was in all the cars on the train.

Q. Were the lights out? Answer – In the cars?

Q. Yes. Answer – No, I didn’t observe that the cars were much broken, but there was a great quantity of glass. The windows were very badly broken up, the lights.

By Mr. Keith:

Mr. Davis, did you see any iron, or timber of any sort inside of that passenger coach? I do not mean the combination, but the other coach in which Mr. Sullivan was riding. Answer – No, sir.

Q. You went through the coach? Answer – Yes, sir.

Q. You saw broken glass? Answer – Yes, sir.

Q. But you did not see pig iron or any other kind of iron lying around loose? Answer – No, sir. I saw a great many milk cans tied up in one end of a car.

Q. And that was not in the passenger car? Answer – No, sir.

Q. That was in the combination car? Answer Yes, sir.

Q. In the passenger car you did not see anything lying around? Answer – No,

Q. You did not see any wood, as if thrown in there by the collision? Answer – No, sir.

Q. Did you see Mr. Sullivan? Answer – Yes, sir.

Q. Where was he? Answer – In the far end of the car by the little seat which runs parallel with the car.

Q. Was the doctor attending him at that time? Answer – No, sir.

Q. Did you see him after that? Did you see him the next day? Answer – I don’t think I did.

Q. How soon after the accident did you see him? Answer – I really couldn’t tell you; in fact, I don’t know Mr. Sullivan when I see him. I may have seen him the next day, but I don’t know him.

Q. You don’t recall having any talk with him about this accident? Answer – Yes, sir, he came into my store one day to ask about this wreck business.

Q. How long was that after the accident? Answer – I couldn’t name the time. I judge it was some months after the accident, possibly as much as two months.

RE-DIRECT EXAMINATION

By Mr. Mackey:

Q. Do you say that you did not see any pig iron or lumber in the cars, or that there wasn’t any in the cars? Answer – I didn’t see any; there may have been.

Q. You did not look around for it; I mean, did you investigate? Answer – I looked over the cars in a general way to see how much damage had been done to the cars. I knew a good many people who were on there at the time.

COURT ADJOURNED FOR THE DAY

Proceedings June 9, 1916


Mrs. W. J. Sullivan, another witness called on behalf of the plaintiff, being duly sworn, testified as follows:

By Mr. Mackey:

Q. Mrs. Sullivan, you are the wife of the plaintiff, William J. Sullivan? Answer – Yes, sir.

Q. When did you first know Mr. Sullivan? Answer in 1910.

Q. And you were married in what year? Answer 1913

Q. So you knew him for three years up to your marriage? Answer – Yes, sir, from 1910 to 1913

Q. What was the condition of his health up to February 23, 1915? Answer – It was fine, his health was fine. I never knew him to have a sick day before that. I never knew him to have a headache.

Q. State whether or not he ever had a spasm or a fit, or convulsion of any kind before February 23, 1915? Answer – No, sir, he never had.

Q. Did you ever know him to have a fainting spell, or a spell of unconsciousness before that time? Answer – I never did.

Q. What was the first evidence or the first time you ever observed a change in his health? Answer – After the wreck; I never knew it before.

Q. Have you ever seen him in any spell or fit, or spasm? Answer – Since that I have.

Q. What was the first time? Answer – The date you mean?

Q. About the first time, how long after this? Answer – As well as I remember, two weeks after the train wreck.

Q. Tell the jury what happened then? Answer – The first he had we were sitting in our parlor at home, and he had the baby in his arm. He started with one of his fits; he had my baby, which was a little past eight months old; he had her in his arms in the parlor, and it seemed that he let the baby drop on the floor and he laid back and frothed at the mouth, and was trembling all over. Of course, I was so excited I didn’t know what to do, and hollered for the lady next door, and she ran in. There was a trained nurse treating a lady next door and she came, and the neighbors undressed him and put him to bed and sent for the doctor then.

Q. How long was he in that spell? Answer – It lasted near fifteen minutes, as well as I can remember.

Q. When was the next time? Answer – They followed frequently from then on, every four or five days, as near as I can remember.

Q. How long would those spells last? Answer – I suppose ten or twelve minutes, as near as I can remember.

Q. Do you recall your husband working at the Steel Plant from May 1915, to February, 1916? Answer – He was there.

Q. State what his health was during that period during the day as regards the spells? Answer – They kept on frequently, the fourth and fifth day, and sometimes the third and fourth days. I was so shocked when he was out, and was so nervous, and sometimes I would think he would never come home, and sometimes he was brought home. Different times he was brought home.


Mr. Keith: I didn’t understand whether from the Steel plant? Answer – People would bring him

 

home near the block.

By Mr. Mackey:

Q. What would be his condition? Answer – He would be nervous and unconscious lots of times, and fall off in a deep sleep maybe for an hour after.

Q. State whether or not those spells were during the whole period that he worked at the plant, or at the beginning or end? Answer – All the time, and now they are really worse now.

Q. Has Mr. Sullivan done any work during the last five months? Answer – Not for the last five months. I haven’t let him go out of the house unless I am with him, or someone with him.

Q. Why is that? Answer – I am really afraid to let him go. They come so often I am afraid to let him go because he is not safe to let go.

Q. How frequent have these attacks been the last five months? Answer – Very seldom they go over three days.

Q. When was the last time Mr. Sullivan had one of these attacks? Answer – This morning.

Q. What time this morning? Answer – About five o’clock, between five and six.

Q. How long did that last? Answer – About ten minutes.

Q. What has Mr. Sullivan’s health been in other respects since his being in the railroad wreck? Answer – It has been very bad, very bad. He can’t sleep at night, and he just rolls and groans all the night; he doesn’t get more than two hours rest at night, and he has no appetite to eat. He is all the time complaining of his head, and he is aching all the time with his head.

Q. Did you, after this wreck, discover anything in the nature of an injury on Mr. Sullivan outside of the fact that he had these spasms? Answer – He has always complained with his stomach; he can’t keep one thing on his stomach, and it come up as soon as he eats it.

Q. Did you notice anything unusual about his neck or head? Answer – Yes, sir, lots of times his neck is stiff; he complains of his neck and head.

Q. Did you ever shave Mr. Sullivan’s neck? Answer – I have more than once.

Q. When did that practice begin, how many years ago? Answer – Just since the wreck. A while after the wreck I noticed it first.

Q. Did you notice anything unusual about him in shaving his neck? Answer – Not just  exactly on his neck I have never that I could see.

Q. What is the condition of his neck, the back of the neck, where you find the stiffening of the muscles? Answer – It is nothing unusual.

Q. Outside of the stiffening of the muscles? Answer – He complains of his neck hurting, and from his shoulders up in his neck and runs up in his head. He complains of pain in his head and running back.

Q. O what occasions, as near as you can remember, have you been present, beginning from the first time on, about how many occasion have you been present when Mr. Sullivan had these convulsions? Answer – It would be really had for me to say. It has been frequently like that all the time so I couldn’t say how many. It would be impossible; it would be quite a number if I had set them down.

Q. Have these convulsions been always at home when you observed them? Answer – No, sir, he has had them on the street; I have had taxis and automobiles to take him home more than once.

Q. State to the jury some occasions when he has had them on the street? Answer – He just gets weak like, and it seems he turns pale and lets himself down; he clamps his hands and drops.

Q. Whereabouts on the street has it happened? Answer – 14th and Massachusetts Avenue, and then he had one on 7th and Massachusetts Avenue, and one in our back alley one day coming in.

Q. On those occasions did he fall? Answer – On those three occasions he fell.

Q. Did he become unconscious? Answer – Answer – Yes, sir, always when he had those.

Q. Now, has he ever injured himself in any way during those attacks? Answer – Bruise himself and chews his tongue is all I can say; by falling he bruises himself.

Q. Do you know any reason why Mr. Sullivan should not have worked during the past five months? Answer – Simply because he hasn’t been able to. They come on him more frequently, and he is in worse health all the time; he has not been able to do it, but he had to.

Q. Have you ever known a spell of that sort to come on at night? Answer – In the morning or evening, but not at night time; it never has.

Q. When do these spells come on with reference to his eating? Answer – Usually right after eating.

Q. Was any doctor ever present when you were present when Mr. Sullivan had them? Answer – No. Dr. Bacon was with him when he had one; it was in our house, but I was sick, and couldn’t be there. He worked on him, I suppose, fifteen minutes or ten minutes, I couldn’t recall to the minute, as I was badly scared and in bed, too.

Q. Where have you been living of late? Answer – 470 Massachusetts Avenue ever since we went to housekeeping.

Q. Who has supported Mr. Sullivan during the past five months? Answer – Well, my father helps some, and other neighbors, and we live the best we could; we have lived accordingly, we have to.

Q. Have you had any income from his labor during the past five months? Answer – No, except a little from the Lodge that he belongs to, I don’t know what you call it, from the Steel plant, and they gave him $5.00 at a time, $16.00 for the last six months is all that he has gotten.

Q. I will ask you whether or not Mr. Sullivan worked regularly before his injury? Answer – Yes, sir, he worked all the time; he very seldom missed a day without he got off for some reason or other.

CROSS EXAMINATION

By Mr. Browning: (A. T.)

Q. Mrs. Sullivan, did I understand you to say you didn’t let Mr. Sullivan go out alone? Answer – Well, now, unless someone was near to guard him, or someone to see after him to see where he went. He may walk about, but a few steps, but someone is always near him to bring him home.

Q. Do you know where he was when he had the spell before the last one? Answer – He walked to my father’s corn field near the house; he walked with my baby, which was last Tuesday, which was, as near as I can say, the next to the last.

Q. He was alone? Answer – Yes, but in sight of the house.

Q. Hasn’t Mr. Sullivan been in the habit of going to the moving pictures in Washington? Answer – No, sir, unless I was with him, or someone else.

Q. He has been frequently going to moving pictures? Answer – Not lately by himself.

Q. In the last month? Answer – Not in the last five months. When I would let him go to the moving pictures he would always go to the Virginia Moving Pictures, and the manager there is a friend of his.

Q. You say he hasn’t gone alone? Answer – No, sir, only when someone was near him or with him.

Q. You say they would sometimes bring him home from the Steel Plant? Answer – Not from the Steel Plant, but on his way home, or near his home; he has been brought home.

Q. I understand you to say from the Steel plant? Answer – Coming from the Steel plant, not from the Steel plant, but coming home he has been brought from the street by others.

Q. Not from the Steel plant? Answer – He has never been brought by the people from the Steel plant but on his way home.

Q. Did I understand you to say that you had never known him to have one of these spells at night? Answer – Not exactly at night, evening or morning, or during the day. I can’t recall one at any time after he would go to sleep.

Q. Was he working at the Steel plant night or day? Answer – At night, from four o’clock until twelve.

Q. The fact that he was working at night, did that make any change in the time of those spells? Answer – Yes, sir, being up it was more or less like day, but after he was asleep it wouldn’t be like day; it was after he would quit his work, or about meal time.

Q. What were his hours at home when he was working at night at the Steel plant? Answer – He was at home the balance of the day up to four or five.

Q. I mean did he work all night? Answer – No, sir, up to twelve at night.

Q. Then did that have any effect upon the hours of his spells? Answer – Yes, sir, it changed lots of times; he would have them lots of times when he would come home while he was working.

Q. While he was working he would have them at night? Answer – Yes, sir; if he would be at home and asleep he never had them after he would go to sleep, but before he would have them.

Q. What were his hours at the steel plant? Answer – From four in the afternoon until twelve at night.

Q. from four in the afternoon until midnight? Answer – Yes, sir.

Q. What time this morning did you say he had this spell? Answer – Between five and six o’clock, as near as I can remember. I don’t know to the minute.

Q. Did he become unconscious? Answer – Yes, sir.

Q. Did anyone see him besides yourself? Answer – No, sir; it was before anyone else got up.

Q. Did you attempt to call anybody else? Answer – My people are very nervous, and my mother is nervous, and I try to keep it from her.

Q. As a matter of fact, you didn’t call anyone else? Answer – No, I didn’t have anyone else in the room at all. 

R. H. Davis, recalled for further cross examination.

By Mr. Keith: 

Q. Mr. Davis, how soon after that wreck did you say you were there and went through the passenger coach where Mr. Sullivan was? Answer – In a very few minutes, as soon as I could get down there; I went very hurriedly.

Q. Who was in the car besides Mr. Sullivan that you know? Answer – I really don’t know, but there were quite a number of people back and forth through there.

Q. What was the condition of that passenger coach? Answer – There was considerable glass broken and strewn on the floor, but I didn’t notice any other material damage.

Q. I think you said yesterday you didn’t notice any iron of any sort, or any wood or timber? Answer – No, sir, No iron or timber. I was back and through the coaches as long as they remained at the wreck – as long as the cars were there. I spent a good deal of time there, back and forth through the wreck.

Q. What was Mr. Sullivan doing when you saw him? Answer – Sitting on the seat in the car.

Q. Where was Mrs. Sullivan? Answer – Sitting beside him. He and the little child and she were sitting on one of the little seats that run with the aisle.

Q. Did you see the child? Answer – Yes, sir.

Q. What was the condition of the child? Answer – It seemed to be as lively as any other child.

Q. Did you notice any injury? Answer – No, sir, I didn’t notice any. My attention had been called to these folks in the car by Mrs. Halterman, and she being a neighbor of mine and living near me it interested me to some extent, and I went through the car to see if they were hurt. She told me her daughter was on the train coming from the hospital, that she had been there for treatment.

Q. Mr. Davis, will you state why you noticed there was something wrong with the arch-bar when it went by Bristow? Answer – Some obstruction hanging on the rail. I took it to be an arch-bar, but, of course, I didn’t know what it was.

Q. How many times did you go back and forth through the coach where Mr. Sullivan was? Answer – I couldn’t count the times; I was in there quite frequently.

Q. You were back and forth frequently? Answer – Yes, sir.

Q. Have you ever had any experience in railroad work? Answer – Yes, sir, quite considerable.

Q. What kind? Answer – I have been a contractor on the railroad for quite a number of years, and traveled pretty well all over the system.

Q. Doing what kind of contracting? Answer – Grading and also stone work.

Q. Did you furnish ties? Answer – Yes, sir. And I furnished ties before, but quite awhile ago,

Q. What was the condition of that track between Bristow Station and the point where the wreck took place.


Mr. Mackey: He makes him his witness for that purpose; it is not responsive to the examination

 in chief.


Court: That is all right; that is correct.


Answer: There had been two previous wrecks a short time before, and I think the ties had been 



renewed.


By Mr. Keith: 

Q. The ties had been renewed previous to this accident? Answer – Yes, sir.

Q. How about the ballasting of the track between Bristow and the point of the wreck? Answer – I think it was ballasted, but I don’t know anything about the condition of the ballast.

Q. Will you say whether or not, from your knowledge, that track as in good condition or bad condition at the time of the wreck, between Bristow and the point of the wreck? Answer – It was in much better condition than I have seen it at other times.

Q. Was there anything wrong with that track between Bristow and the point of the wreck, so far as you know and so far as you observed? Answer – No, sir.

Q. And you have lived there for a great many years, and had an opportunity to observe the condition of the track? Answer – Yes, sir.

Q. Do you know whether or not it was raining on the night of the accident? Answer – No, sir, I do not. There was severe weather of some sort, but I don’t remember whether it was rain or snow, or what it was.

Q. Mr. Davis, you said that the child seemed to be all right sitting there with its father and mother; will you state whether or not you noticed anything about the child as indicating whether or not it had been hurt in this accident? Answer – No, sir, I didn’t notice anything.

Q. Was there anything indicating that the child was not only not hurt ---- 


Mr. Mackey: The child is not suing the railroad.


Court: I think Mr. Keith asked him that, and he said he didn’t notice anything wrong about it. Is that what you said?

Answer – I didn’t observe that it was hurt. Mrs. Halterman told me before we got there that her daughter, who had been to the hospital, was coming on that train, and she was very much alarmed, and after getting there and seeing the man and the lady and all sitting there I congratulated them on not being hurt, and I didn’t know that they were hurt, but, of course, I am no doctor, and I couldn’t tell anything. I was very glad to see that they escaped death, as it was a pretty narrow call for them.
RE-DIRECT EXAMINATION

By Mr. Mackey:

Q. In order that my question may not be leading, I will ask you whether Mr. Sullivan’s face looked happy or unhappy when you gazed on him in that car? Answer – I don’t think he looked overly pleased. As well as I remember he was crying.

Q. Would not conclude, because the baby was not hurt, that no one else was hurt, would you? Answer – I was very much gratified to find that they were not killed. I went there after Mrs. Halterman told me about them being on the train, and meeting them still alive and apparently unhurt I was very much pleased to see that they escaped. Of course there might have been injuries that I could not tell.

Q. You had no reason or no interest in that wreck, or anybody on that train, to make an investigation and determine whether any timbers had gone throw the window, or whether the train door was jammed down, etc,. you had no reason to investigate those matters? Answer – I didn’t notice anything of that kind. I was through the car quite frequently.

Q. You went there as a good Samaritan to help anybody you could? Answer – Yes, sir.

Q. You did not notice a front door jam about three feet long back in the car? Answer – No sir. I don’t say it was not there, but I didn’t see it. I don’t think the passenger car left the rails; at least all the trucks. I noticed this thing scouring on the rails from my home, because there was a wreck there a short time before, and it scattered cars along, and there were houses there, and I thought it was a pretty close call for those houses, and I watched this, and I watched to see if it would clear the station, and then I wished to see if it would clear the pump house, which it did not. I think this obstruction on the rail struck the switch going into the pump station about three and a half or four feet south of the frog.

Q. Which caused the wreck? Answer – Yes, sir; it seemed to become kinked where it led into the pump house, and my theory is when it come in contact with that it shoved the rail over and caused the rest of the cars to leave the northbound track and go to the other. One of these cars seemed to rear up – I was watching it – and fall over directly in front of the train 17, and they instantly cut off the light as quick as you could bat your eye. I think that was a carload of pig iron. I am not sure about it, but noticed after the wreck there was pig iron on both sides of the track.

Q. You are certain Mr. Sullivan did not cause this wreck?


Court: Mr. Mackey, what is the use of taking up time like that.


Mr. Mackey: That is all.

RE-CROSS EXAMINATION

By Mr. A. T. Browning:

Q. Mr. Davis, you said that obstruction that you saw, as it passed you, was that hanging on the rail or over the rail? Answer – I think it was on the rail.

Q. You saw fire flying? Answer – Yes, sir, a great sheet of fire.

Q. That is what called your attention to it? Answer – Yes, sir.


Mr. Mackey: Did he say scouring? Answer – Yes, sir, scouring or sliding.

By Mr. Browning:

Q. These previous wrecks you speak of, were they derailments? Answer – Yes, sir.

Q. Were they at the same point that this wreck was? Answer – One slightly beyond where this occurred, and the other almost at the station.

Q. The one almost at the station was it north of the station? Answer – Yes, sir.

Q. And the other slightly beyond; what do you mean by “slightly beyond” – slightly to the south? Answer – Which one do you refer to? 

Q. You said one was near the station and the other slightly beyond? Answer – It would be about four hundred yards north of the point.

Q. The other would be about four hundred yards north of the point where this last occurred? Answer – No, it was four hundred yards north of where the wreck occurred at the station.

Q. How near to where the last wreck occurred?


Mr. Keith: We object to the other wrecks unless they show the same condition.


Mr. Browning: The witness brought it out in response to a question by counsel for the Southern 



Railway.


Mr. Keith: I asked as to the condition of the track, and he referred to the previous derailment.


Court: I don’t think you can refer to the other wreck unless it was caused by the same thing. You

 

would have to go back and try the cause of that wreck.


Witness: The other two wrecks were prior to this. I suppose it was a year before.


Mr. Browning: What did you say? Answer – I would suppose it was a year before this; it might

 

have been more.


Court: It was several years, anyway. How long did you say? 


Mr. Keith: Two years.


Court: I will strike it out for the present.


Mr. Keith: We except.


Mr. Mackey: I want the record to show that we did not object.


Court: Unless you can show some connection with the two wrecks, that they were caused by the

 

same trouble.


Mr. Browning: Perhaps it would save Mr. Davis coming back if you will let this question go into

 

his previous testimony and consider it ruled out.


Court: All right.

Q. what I want to know is how near this other one was, that you have not located definitely, to the wreck of February 23rd? Answer – I suppose it would be as much as one hundred yards beyond.

Q. Do you mean north or south? Answer – Beyond where the last wreck occurred.


Court: One of the jurors seems to know; he says it was six years this fall.


Witness: This was the first frog, almost immediately at the station. I think that was a year or

 

possibly a year and a half.

(Exception by counsel for Southern Railway Company.)


Mr. Mackey: That exception goes to their question and not to ours. We think it all ought to go

 


out.


Mr. Browning: Mr. Davis, you said there was nothing wrong with the track between Bristow and

the scene of the wreck? Answer – Nothing I knew of at that time. Q. Did you examine the track southwardly from Bristow at that time? Answer – No, sir, only in a general way.


Mr. Keith: We object to anything south of Bristow.


Court: I overrule that for this reason: I understood Mr. Davis to say that the condition of fire was

 

south of the station, wasn’t it, Mr. Davis? 


Mr. Keith: This is a point that is going to be coming up in this case, and it might be well to

 

excuse the jury for a short while.


Court: Gentlemen, go into the next room.

(JURY RETIRE)


Mr. Keith: The question as to the condition of this track, as to the extent to which we must meet

any question as to the condition of the track, is one that is bound to come up in evidence that will go on from now on, probably. We think it is important to direct the court’s attention to what we think is the proper rule of evidence in respect to it, and out contention is this: The declaration is very general in its terms. It states practically a case where the accident occurred by reason of a collision, and nothing further; it simply states a bare case of res ipsa loquitur . Now, the question is, under a case of that sort, where there is not any specific allegation that the roadbed of the defendant was in improper condition, the question is to what extent must we show the good condition of the track? In other words, must we put on witnesses to show the good condition of that track from the point of wreck to Charlottesville, or from the point of wreck to Orange? Our contention is this, that where there is a bare allegation bringing the case merely on the ground of res ipsa loquitur, that the circumstances of the wreck show that there is negligence. Then, we must show our train was properly equipped and properly run, and did not negligently run into the other train. We must show our track was in good condition at the place of the wreck. If we show that, I think we have answered the requirements of the law. The question is how far we must show the good condition of our track. We called on the plaintiff for a bill of particulars, and here is what he says(reads bill of particulars). There is no charge in the declaration that our roadbed was in bad condition, generally. There is the case that we are called upon to meet there, the case of the plaintiff, and here is a decision I want to read your Honor upon it. (Reads decision and proceeds with argument)


Mr. A. T. Browning: We contend that the doctrine of res ipsa loquitur does not apply to us.


Mr. Mackey: We admit that.


Court: Because you claim that he was not a passenger; is that the reason?


Mr. Mackey: Yes, sir. We claim, if your Honor please, that the doctrine does apply to the

 

Southern Railway.


Court: Because he is a passenger?


Mr. Mackey: Because he is a passenger, and the Southern Railway is liable  for any negligence of

 

the lessee, but applying the doctrine of res ipsa loquitur  it does not apply to the C&O.


Mr. A. T. Browning: They are undertaking to make a prima facie case of negligence against the

C&O by reason of the breakage of some portion of this truck. If they make out a case of the breakage of that truck, we think we are entitled to show the primary cause of that breakage, and if the primary cause of that breakage was the condition of a piece of track not within our control, it relieves us, and that is the purpose of this evidence.


Mr. George L. Browning: If your Honor please, this is a peculiar case, as your Honor has already

stated many times, and as it has appeared to attorneys at the bar, and, I imagine, to on-lookers. Your Honor is advised that there is a special situation between the two defendants. Your Honor will realize that a ruling by your Honor that would take away the right of either of these defendants to make such a defense as it may think it has a right to make under the law and under the conditions, would be pretty hard on that defendant. I do not mean to suggest to your Honor, and I know your Honor will give it thought, but it is a peculiar case, and it is a different case. In consideration this question, I want to call your Honor’s attention to this fact, that the plaintiff called upon the defendant the Southern Railway Company to file its grounds of defense. That was brought about by the fact the Southern Railway Company asked the plaintiff to file a bill of particulars. Then the plaintiff called upon the Southern railway Company to file its grounds of defense. Now, if your Honor will look at the grounds of defense filed by the Southern Railway Company, it makes one of the grounds, the specific ground is this, that the Southern Railway Company is not liable to the plaintiff; that if anybody is liable to the plaintiff it is the C&O Railway Company because of the negligence of the C&O Railway Company. That is the first step in this case showing or emphasizing the position of one of the defendants that the other party is negligent and liable here. That was not exactly the first step because the Southern Railway called upon the Chesapeake and Ohio Railway Company to come forward and fight this case for them, and your Honor entered an order to that effect. Now, that ground of defense given to the jury, that they are not negligent, and if anybody is negligent it is the C&O Railway Company, and the plaintiff must go after the C&O Railway Company, and counsel for the Southern Railway Company, in its opening statement, before the defendant, C&O Railway Company, had had any opportunity to say anything, or take any position, one way or the other, counsel for the Southern Railway Company told the jury that this matter of track is going to be brought in here by the C&O Railway Company, and that they expected to prove that the track was in perfect condition, and that they had spent time and money upon getting it in good condition. That was brought into this case by the Attorney for the Southern Railway Company in his opening statement to the jury, and made a part of this case, so far as an opening statement can be a part of it, and now, when they tell the plaintiff that we are guilty of negligence and at the same time undertake to have this court take away from us a legitimate defense, it would be absolutely harsh, in our view of this case, and would leave us with the bag to hold, and no way to get out of it. (Reads sections four and six of grounds of defense). Then, following up these grounds of defense, the Southern Railway Company opens its case by pointing to the jury, in answering the plaintiff’s case, that the C&O Railway Company was going to undertake to get out of this thing by show case, that the C&O Railway Company was going to undertake to get out of this thing by showing the Southern Railway track was bad, and they were going to prove that it was good.


Court: I want to ask one or two questions for the enlightenment of the court. This is a suit brought

by Mr. Sullivan against these two roads, and they have set out in their declaration that this track was defective at the place of accident. If I hold you can go beyond, and that either side can show the condition of the track beyond, and I commit error, who would be the sufferer? Would it be Mr. Sullivan? The court would say, “You ought to confine evidence to the declaration of the plaintiff”. Would the plaintiff be the innocent sufferer? On the other hand, Mr. Browning very properly said that you gentlemen have stated in your opening (referring to counsel for Southern Railway Company) that your allegation would be that it was a proper track.


Mr. Keith: So far as we were impleaded. 


Court: Don’t it mean so far as the plaintiff has impleaded or put that matter in issue, to-wit:

Where this accident occurred? If you were to undertake to inquire into the track all the way- they are attacking the track only at the place of accident – would you have to start at Orange and follow it down? If a judgment was obtained against the C&O, would not the C&O remedy be to afterwards bring suit against the Southern by way of recoupment, and say that these people only confined their investigation to the place of accident? The fact that the railroad was in good condition at the place of accident we have nothing to do with what happened out near Charlottesville. I do not want to commit myself; would  not that be a question which you railroads would have to adjust afterwards? I am asking for information, and I want your response as to that. If I make an error in permitting these gentlemen to go and inquire into the condition of the track all the way from Orange Court House down to the place, they would be innocent sufferers. Would not the court say. “You gentlemen must respond to the allegations of the declaration, to wit: That the track was in bad condition where the accident occurred? I say it is a very peculiar case. It strikes me that the fair inquiry here is what is set out in that declaration. That is the issue, to-wit: That it was an accident caused by the negligence of the C&O Railway by breakage of a certain bar – I believe that they call it an arch-bar, and on the Southern Railway for two reasons, first, that they were responsible for what you gentlemen did, that they permitted you to run over that track, and because they had a bad track. Now, is that the issue? If it is, how could I lengthen it in this suit by attempting to adjust the conditions between the two railroads? I wish you had settled it before you came in here. Now, you are bumping your heads against each other. If this man has a claim against either one of you, I want to help him out --------


Mr. Mackey: Will your Honor allow me a minute, because we would be the goat in this case if

 

the Court of Appeals found error in this record.


Court: They would, because the plaintiff has not said a word about the track beyond where the

 

accident occurred.


Mr. Mackey: I want to read the bill of particulars and the amended declaration. (Reads same); it

 

confines it to that neighborhood.


Court: If this arch-bar broke at Catlett, and I would go up there, would not you lose your 



judgment?

Mr. Mackey: It seems to me so. The theory of the C&O Railway is the bumping and thumping

and rough choppy track before you get to Bristow somewhere caused this arch-bar to become loose. It would be a great burden on the defense if that were true to our side. Now as an incident to this case, the defendant, Southern Railway Company, has come in here in open court and called upon the Chesapeake and Ohio Railway to answer and defend this suit against them under the decision of Supreme Court of the United States.


Court:  We are trying three cases here: The first issue is, “Are you entitled to recover?” If, so,

then against which company? I do not understand just exactly where I am. It looks to me that the issue is the condition of the track where the accident occurred, but if I let you gentlemen settle it between you, would I sacrifice the other?


Mr. Mackey: We are not concerned except -----


Court: (Interrupting) Except you do not want to lose your judgment.


Mr. Mackey: No, sir, and there is another reason: There would be no end to the controversy if we

had to go over thirty, forty or fifty miles to find the choppy track. It is purely speculative. We could not come down to the proximate cause of this accident. The immediate and proximate cause of this accident was an arch-bar catching in a rail or something, and derailing the train. There was a causal connection between the choppy track, but the law rules out causal connection in this case. There was a causal connection with the iron mines which made the rails, but the law would not permit it.


Mr. A. T. Browning: The first question was as to the prejudicing the rights of the plaintiff against

the rights of both of the defendants. Upon that I do not think the plaintiff can be prejudiced. In the first place, if he gets a judgment against both defendants, he would have to get it as joint tort feasors. It would not mean, necessarily, upon both; of, if this court should change the judgment, that that judgment would not be effective against the other joint tort feasor.


Court: You see if I commit error that is prejudicial -----


Mr. Browning: I have not gotten to that point. Suppose your Honor does admit evidence that is 

prejudicial; suppose that evidence is introduced by the defendant over the objection of the plaintiff, then the defendant cannot complain of it. I think that is the answer to that. Suppose we introduce this particular evidence; suppose this plaintiff objects to that evidence, we cannot go to the Court of Appeals or anywhere else, and say because that evidence is prejudicial it must be upset, and if they get a judgment certainly they will not complain of it if they object to its introduction.


Court: Suppose they object, and these gentlemen object, and I admit it, and they get a judgment

against the Southern, the Court certainly is not going to turn around and switch that judgment on your company, because if I make an error the result would be it would come back here for trial.


Mr. Browning: I suppose it would.


Court: Suppose, on the other hand, I refuse to admit that question and judgment is gotten against 



you alone, wouldn’t it have to come back here for trial?


Mr. Browning: I think it would.


Court: Then, to use Mr. Mackey’s slang expression, wouldn’t they be the goat?


Mr. Browning: If it is legitimate evidence, and your Honor refused it -----


Court: If it is legitimate I would not refuse it.


Mr. Browning: If it is legitimate, and your Honor refused it, then, they would be in the same

 

place.


Court: Then I would say it is your mistake, and you had no right to object.


Mr. Browning: The effect of the court’s ruling is not the subject of inquiry, but it is whether the

evidence is legitimate evidence. We submit on the pleadings in this case that it is. Mr. Mackey has arisen and undertook to argue as an expert what was the cause of the accident is the subject of inquiry. They have impleaded us both. Mr. Mackey says you can go back one hundred yards. He did not state any definite place, but you cannot go away from the scene of the accident to find its cause. We say that it is a matter of common, practical knowledge that derailments ordinarily do not occur right at the very point where the car jumps the track; that certainly a reasonable distance from there it may be looked for. If there is an obstacle right there on the track, and the train hits that obstacle, and don’t break something, and runs one hundred yards and then jumps the track, or half a mile, or three-quarters of a mile, but in the nature of trains a reasonable distance from it is the place within the scope of the place of accident.


Court: What is a reasonable distance, do you think?


Mr. Browning: That depends on the particular case and the facts and circumstances surrounding

it. It seems to me in this case, they having impleaded us, and saying we had a broken arch-bar, and that we had to explain that broken arch-bar, I say it seems to me we can go back a reasonable distance to seek the explanation of that so as to relieve ourselves of the responsibility or presumption that might arise from the arch-bar being broken.

Court: Would not your remedy be if these gentlemen had a defective track, wouldn’t it be that 

when they get a judgment against you, could not you then sue them if they did not live up to their contract to keep the track up? 


Mr. Browning: I haven’t given it consideration, but I doubt if we could.


Court: If they say the Southern Railway Company is guilty and you are not, you are not bound by

that. If is true that your track was all right at the point that these gentlemen claim it was defective, but you had a contract with us to keep the track in good condition all the way to Orange, or the Rapidan River; that that track caused the breakage of the arch-bar, and the arch-bar caused the derailment, and we are primarily liable to Sullivan, and you are liable to us.


Mr. Browning: As I say, I have not given that any thought, applying it to this particular case.


Court: Would not I have to try in this case the question whether the contract between you 



gentlemen had been lived up to, or not?


Mr. Browning: They have introduced in this particular case by Mr. Davis, that at the time this

particular train was passing Bristow Station, a portion of it was seen to be down and throwing out fire. Now, that had occurred before -----


Court: (Interrupting) Not only by Mr. Davis but Mr. Hyde.

(After further argument, the court asked how far counsel would be willing to admit testimony as to the condition of the roadbed. Mr. Keith stated they were unwilling to go beyond Bristow, while Mr. Browning asked that it go at least two and a half miles)

Mr. Mackey: Are you going to contend that the truck was inspected at Culpepper, and without 

any further inspection endeavor to show that a choppy track caused the breaking of the arch-bar.


Mr. Browning: We expect to show that this train was properly inspected along the line, and that

 

we have complied with all the requirements of law upon that point.


Mr. Mackey: And that it could not have fallen unless the Southern was in some way at fault?


Mr. Browning: We expect to show the injury was caused by the condition of the track a mile

 

south of Bristow.


Mr. Mackey: Do you mean someone saw it break loose, or do you mean to make it speculative?


Mr. Browning: We do not mean to make it speculative, but we aspect to prove it in part by Mr.

Davis’ testimony. Such testimony as the court admits that has probative force,  it is not speculative. We expect to prove it by competent legal evidence.


Mr. Mackey: Would not that leave the jury to guess that a choppy track did it?


Mr. Browning: It depends upon the weight of our evidence. If we can introduce evidence enough 



to prove it, it does not leave anything to speculation, but it proves it.


Mr. Mackey: We want the record to show that the objection does not come from us. We are

willing for the C&O to show this as a matter of defense, provided it does not affect us. If the C&O offers this evidence for the purpose only of showing that a judgment should not be had against them, but should be had by us against the Southern, it might be admissible not so much on the question of its relevancy, which might be admitted for that purpose, but on the question of its weight. As to what weight it would have after it was admitted would be a distinct question as to whether it was relevant, or not. As shifting the burden and scene of this accident to the Southern Railway, if Mr. Browning can show by some affirmative proof that the condition of the track of the Southern Railway since the last inspection caused this arch-bar to fall, I would be inclined to think that he could show it, but if Mr. Browning only expects to show that the car was in good condition at Culpepper, and that there were bad tracks between Culpepper and the scene of the accident, I contend that it is mere speculation which means nothing, and leaves the jury to make a guess which the court will not permit the jury to do.


Mr. Browning: I want to answer the only point that I see as taken by my friend on my right in his

argument, which is as to whether testimony we introduce will be speculative testimony, or not. That is the only real point. The other was the effect on the Southern Railway. We are defending ourselves against his action.


Mr. Mackey: I think we might wait until the testimony is offered.


Court: Mr. Davis, do you know anything about the track south of Bristow? Have you examined it

to know anything about it? Answer – I never made an examination in a minute way. Q. You don’t know anything about it? Answer – No more than apparently it was in very good shape.


Court: I suppose you gentlemen do not object to that. I want to know how far an arch-bar would 

be in the condition Mr. Davis has shown it to be, how far would it remain in that condition before derailing the train, and then it would limit the amount of track we have to investigate.


Mr. Keith: When did it first break? It might have been quite a lengthy time.


Court: These gentlemen have said that they are willing to hold it down to a mile.


Mr. Hall: The plaintiff’s expert testified yesterday with respect to a distance of one mile.


Court: I will let him answer the question.


Mr. Browning: I will withdraw the question.

(Jury returns to Court Room)

Mr. Browning: Q. Mr. Davis, you said you thought that car was loaded with pig iron; you made

no examination as to that, did you – the car of the C&O that was derailed? Answer – From the position I had, standing on my store porch, I could not determine which particular car it was, but I merely assumed that it was the car that had the arch –bar or whatever it was dragging on the rail. Q. You merely assume that car was loaded ---- Answer – I could not tell which particular car it was from my position that obstructed the southbound train.

Mr. Mackey: I just want to refresh my memory. Did you state in your examination in chief on 

yesterday whether or not you said the car that had the broken arch-bar was a coal car or not? Answer – I don’t know, but there was pig iron scattered on both sides of the track when I got there. Q. So it is evident that some car was loaded with pig iron? Answer – Yes, sir.

C. A. Coflin, another witness called on behalf of the plaintiff, being duly sworn, testified as 


follows: 

DIRECT EXAMINATION

By Mr. Mackey:

Q. Mr. Coflin, what is your business? Answer – Engineer.

Q. How long have you been a locomotive engineer? Answer – About fourteen years.

Q. On what road, Mr. Coflin? Answer – Southern.

Q. And before you were engineer, what was your business? Answer – Fireman.

Q. How long were you fireman? Answer – I fired all together, I suppose about nine or ten years.

Q. So you have been about twenty-four years employed with the Southern? Answer – Yes, sir, off and on all together.

Q. You have a suit, I believe, against the defendant, the Chesapeake and Ohio Railroad, for injuries received in the same accident in which the plaintiff in this case is suing? Answer – Yes, sir.

Q. Your case has not been heard yet? Answer – Bi, sir.

Q. Mr. Coflin, you were, I believe, the engineer on the train No. 17 of the Southern Railway? Answer – Yes, sir.

Q. On February 23, 1915? Answer – Yes, sir.

Q. That is the train that was wrecked by coming in contact with the cars of the C&O is it not? Answer – Yes, sir.

Q. Now Mr. Coflin, what time did you leave Alexandria that afternoon? Answer – We left Alexandria about 4:30; the engine to Cameron Run is cut off generally.

Q. What time were you due at Bristow Station? Ans– About the same time we are due there now, 31 or 32.

Q. Were you running on time? Answer – Yes, sir, about on time.

Q. As you approached Bristow Station, coming from the north, did you see any train of another company? Answer – I saw the freight train coming.

Q. You saw it coming? Answer – Yes, sir.

Q. At what distance did you see it coming? Answer – I could see the smoke and things from it along about the station, I judge, but I didn’t pay any particular attention to it.

Q. About how far away from your train was this C&O train coming when you first observed it? Answer – I judge within a mile.

Q. Will you state, Mr. Coflin, whether it was going fast or slow? Answer – I couldn’t tell you that. 

Q. What speed were you running? Answer – I suppose we were running about thirty-five or forty miles an hour.

Q. Did you continue to watch this train? Answer – No, not particularly only when it comes off the bridge I could see fire flying from it.

Q. Where was that bridge? Answer – I should say about one hundred yards, I suppose, south of where the accident occurred; I judge that.

Q. What is between Bristow Station and the point to the north where the accident occurred you saw fire flying from it? Answer – From underneath one of the cars; it looked to me very much as if a brake or something stuck. You generally see them when they are stuck, fire flying from it.

Q. What sort of car was it you saw fire flying from? Answer – I couldn’t tell, it was about dusk.

Q. Was it a gondola or box car? Answer – I couldn’t tell which it was there, and then I saw it was a coal car.

Q. Was the fire coming from the car on the side on which you were? Answer – I couldn’t tell; we were running a pretty good rate of speed. I suppose that they were running a good rate of speed, and when I saw it wasn’t over four or five seconds until they struck. The fireman saw it, and he hollered, and by that time we went into it.

Q. Did you see the C&O train at the time the trouble started? Answer – At the time when we hit? 

Q. No, When it hit the switch or cross-over which caused it to leave the track? Answer – No, sir, I didn’t see that. I only saw the fire fly.

Q. The next you knew was when the fireman hollered? Answer – Yes, sir.

Q. Then from that point what did you observe? Answer – I didn’t observe anything but the cars and everything falling all around us.

Q. Describe, Mr. Coflin, the extent and appearance of the wreck immediately after it happened. Answer – Well, I wouldn’t well do it. Everything was piled up so. As soon as I got out and tried to get the fireman out, I didn’t have much use of this arm, although it didn’t pain me so much at the time, and I couldn’t get him out and I went to the baggage car.

Q. What was the condition of the fireman? Answer – He seemed to be mashed up through his hips.

Q. Is he living now? Answer – No sir.


Mr. Keith: We don’t think that has anything to do with it.


Mr. Mackey: I think it bears on the accident.

Q. Where was your engine? Answer – Down the bank. The baggage man came to help him out, and Mr. Leachman came and took his coat and put over the top of him, it began raining, and we were going to put him in the car, and I told him ----


Mr. Mackey: We will let that go out.

Q. What had become of the locomotive of the C&O? Answer – It had come on up way by.

Q. Do you know how many cars went on with it? Answer – No, sir.

Q. Do you know how many cars it left behind mixed up with the wreck? Answer – There was one car and the caboose that wasn’t on the track, but hadn’t turned over. There were a good many that had turned over; I couldn’t tell you the number, but quite a few.

Q. Did you, after the wreck, observe the condition of the passenger car and baggage car in the rear of your locomotive? Answer – Our locomotive was torn all to pieces. After we got the fireman and put him in the baggage car I went back in the coach; the seats and glass were torn up pretty badly, and also the vestibule was pretty badly smashed up.

Q. On both cars? Answer – Yes, sir; it wasn’t smashed flat, but the glass and everything.

Q. Were the door jams broken away? Answer – I don’t know, I didn’t take particular notice.

Q. Do you know whether lumber was piled around the passenger car? Answer – I don’t know.

Q. You don’t know whether that is so or not? Answer – No, sir.

Q. Do you know whether any cars were loaded with lumber on this freight train? Answer – Yes, sir, there was a carload of lumber.


Mr. Keith: We would rather he would not be so leading.


Mr. Mackey: Where was it – Answer – The lumber scattered all over the place. Q. How fast were

 

you running at the time of the impact with the freight? 


Court: He answered that.


Mr. Mackey: He said while looking at the C&O, thirty-five or forty miles.

Answer – I judge thirty-five or forty miles an hour.

Q. They had not slowed down? Answer – No, sir.

Q. I will ask you if you know what an arch-bar is? Answer – Yes, sir.

Q. I will ask you what effect a broken arch-bar, hanging down on the rail, would be apt to have on a moving train? Answer – It is bound to wreck it.

Q. It is bound to wreck it? Answer – Yes, sir.

Q. What effect does a broken arch-bar have on the wheels that make up the truck? Answer – They let the body of the car down on the wheels, and the box and everything drops.

Q. What effect would a disconnected arch-bar, disconnected at one end, have on the wheels and box? Answer – It would have about the same I suppose.

Q. Have you seen many broken arch-bars in your experience? Answer – No, sir, I haven’t seen so awful many, I have seen several though.

Q. Now, I will ask you, as an expert, what is the usual cause of a broken arch-bar or a detached arch-bar, or a hanging down arch-bar? Answer – The most of them I have seen, - I was engineer on a freight that broke one, and it was a carload of oil, but, as a general thing they are from over-loading.

CROSS EXAMINATION

By Mr. Keith:

Q. Mr. Coflin stated that when he saw the fire flying out from under the C&O car he thought it was due to something, but I do not recall what it was. Answer – A brake or something; generally, in going into a station when there is heavy braking on the train to stop it, you will often see fire flying from it.

Q. What other things might cause fire to fly from under the train? Answer – A brake-beam or anything else that will drop on the track.

Q. Sometimes a journal box gets hot? Answer – There is generally a blaze from that.

Q. There is no reason why you suspected there was an arch-bar broken when you saw it? Answer – Not at the time, no, sir; I couldn’t tell.

Q. Was there anything you could have done to stop the train after you saw the cars piling up? Answer – No, sir.

Q. And turning over? Answer – No, sir.

Q. Mr. Coflin, was that train running the usual schedule? Answer – Our train?

Q. Yes. Answer – Yes, sir.

Q. Was there anything wrong with your engine? Answer – No, sir.

Q. Or with your cars in any way? Answer – No, sir.

Q. What sort of car was that Mr. Sullivan was in? Was it a steel car, or a wooden car? Answer – If I am not mistaken, I think it was a steel car. I am not positive of it; I know our baggage car was all steel frame. I was noticing it, and saying how it would have gotten broken up if it hadn’t been steel frame, but the other coach, I am not positive.

Q. Do you know the rate of speed that a passenger train is allowed to pass, and then that of a freight train? Answer – On the Southern we are supposed to run forty-eight miles an hour, not to exceed forty-eight miles an hour, and I think thirty with a freight.

Q. Why is it freights are not supposed to run as fast as passenger trains? Answer – Well, I suppose it isn’t safe.

Q. Was there anything wrong at all with any of your equipment that day, the engine or cars, or anything? Answer – Nothing at all.

Q. Was there anything wrong with the track so far as you know? Answer – No, sir; I come over that track every day.

RE-DIRECT EXAMINATION

By Mr. Mackey:

Q. Mr. Coflin, this car was partly wood and partly steel, was it not? Answer – Which?

Q. The passenger car on which Mr. Sullivan was riding? Answer – I don’t know positively.

RE-CROSS EXAMINATION

By Mr. Browning:

Q. Did you mean to say just now that a train in approaching a station, the engineer applying the brakes, that that would have the effect to make sparks or fire fly out? Answer – Lots of times you see it.

Q. And particularly if the brakes do not release immediately, but get what you call stuck? Answer – The brakes stick a lot of times; a lot of times you see them stuck when the fire won’t fly from them, and a lot of times it will with new shoes.

Q. You said that you came over the track every day; your train No. 17 was a local train, was it not? Answer – Yes, sir; we go down in the morning as train 18, and come back as 17, and hit the main line at Calverton.

Q. Your train is in regular train service? Answer – Yes, sir.

W. J. Sullivan, Recalled

By Mr. Mackey: 

Q. Mr. Sullivan, between May, 1915, and February, 1916, when you worked at the Washington Steel and Ordnance Company, did you work at night all the time? Answer – No; I don’t know whether it was four or five days of night work.

Q. I forgot to ask you whether you had any epileptic spasms during this period that you worked at the Washington Steel and Ordnance Company between May, 1915, and February, 1916? Answer – When I first applied for a position there they put me on day work, and the spells were so strong I knew I had to give it up immediately, and since the plant was running twenty-four hours in the day I tried to get a shift to put me on night work and go on at twelve, midnight, and get off at eight in the morning, but instead they gave me from four o’clock in the evening to twelve at midnight, and the reason for that -------


Court: Mr. Mackey, is that what you want?


Mr. Mackey: No, sir.

Q. Did you have any spells of epilepsy during that period between May and February? Answer – I had them continually.

Q. About how often? Answer – Every third or forth day.

Q. You said you had earned as much as $40.00 a week with the Sewing Machine Company; did you mean during the year just before your injury, or since, or when? Answer – It was the first years I worked there.

Q. Did you earn as much as that during the last year you worked at the Singer Sewing Machine Company? Answer – Not one-forth of that; $10.00 on an average a week.

CROSS EXAMINATION

By Mr. Hall:

Q. When Dr. Williams made some tests, as you testified before, do you know whether he tested that spinal fluid himself or whether he had it tested by someone else? Answer – I am certain that he tested it himself.

Q. And the same as to your blood, did he test that himself or did other people make the test? Answer – He didn’t take the blood from my arm.

Q. Who did? Answer – The doctors on F street at the laboratory, I don’t know the name, but it is a very large laboratory on F Street.

Q. Was Dr. Williams present when the examination of your blood were made? Answer – I don’t remember.

Q. Do you know one way or the other? Answer – I don’t remember; it was at least ten or twelve doctors around, and I don’t know whether he was there or not. They had my position so I couldn’t see my arm.

Q. How do you know positively that Dr. Williams tested the spinal fluid? Answer – He tested it before me to a certain extent.

Q. He tested it before you to a certain extent? Answer – Yes, sir; he took it out of a little glass tube and put it in another, which must have been a test.

Q. If Dr. Williams testified himself that he did not make that test, then he is mistaken? Answer – I don’t know whether he made the test, but I saw him pour it from one to the other. I am not an expert.


Court: Didn’t you say just now it must have been a test?

(TESTIMONY READ)


Court: Now, he qualifies it by saying that he was not an expert.

Answer – I took it for a test.

Q. Why didn’t you testify to that at first? Answer – I beg your pardon.


Mr. Hall: I want to know what you know about whether Dr. Williams made the test? Answer – 



From what I saw, if it was a test ----------

Q. Can you answer the question directly or not? Do you know whether Dr. Williams made the test or not.


Mr. Mackey: He answered that.


Court: He answered two ways; first, he is positive he did, and then he was not positive.

Q. Now, which answer is right, when you say positively that you knew that he did test it, which is right, or do you know? Answer – I don’t know whether he made the test in my presence or not.


Mr. Mackey: That is qualified by the statement that he thought it was a test.


Mr. Hall: Now you left the Singer Sewing Machine Company because of ill health, and because you were unable to work? Answer – Yes, sir. 

Q. You did not leave the Singer Sewing Machine Company after you told them you left in order to take a better position? Answer – I am not positive, and I don’t recollect.

Q. You are not positive and don’t recollect? Answer – No, sir.

Q. You left, you said yesterday, because your bad health was such you could not keep the position? Answer  I could not ride my wheel to hold the position.

Q. Did you or not say when you left these people you were going to get a better position, and that is the reason you left? Answer – My memory has been so I can’t remember.

Q. If you told the Singer Sewing Machine Company that you did leave to get a better position, is that true or false? Answer – I don’t remember; I don’t remember whether I told them or whether I didn’t.

Q. You don’t know whether it was true or false, whether you said it or not? Answer – I don’t.

Q. And when you told the Adams Express Company you were born and raised in Whipple, West Virginia, instead of Shenandoah, Pennsylvania -------


Mr. Mackey: We object.


Mr. Hall: I want to know how it affected your ability to earn bread for your starving family as to

 where you were born?


Mr. Mackey: Objected to as argumentative.


Witness: I will answer it. Of course, gentlemen of the jury, when I left Shenandoah, or Whipple, I

knew my people were at Whipple, when I was young, and I am not positive whether I was born at Whipple or Shenandoah; I said Shenandoah because I heard it talked so much.


Court: I would exclude it if you want, but the young man said that he wanted to answer it.


Mr. Hall: I submit that his answer justifies another question.


Court: Very well.


Mr. Hall: Now, I want to know do you know now whether you were born in Shenandoah or

Whipple, West Virginia? Answer – I am not positive which place. Q. Then, as a matter of fact, you did not tell a story when you signed that application? Answer – In what respect? Q. With respect to where you were born.


Mr. Mackey: Objected to as not responsive, and as immaterial and irrelevant to the issues in this

 case, where he was born and what he said about where he was born.


Court: I don’t know what it has to do with it. My recollection is that on yesterday he said all those 



statements were untrue, and he gave his reasons why he made them.


Mr. Hall: And now he says he don’t know whether they are untrue or not.

Answer – That is, as to where I was born.

Q. How many days did you work at Washington Steel and Ordnance place? Answer – five or six days.

Q. Do you know whether there were any x-ray photographs taken of your head? Answer – I think there were two photographs taken by Dr. Grover.

Q. Do you know the results of that x-ray picture?


Mr. Patterson: Objected to unless he knows the result.

Answer – I don’t know the result, because they were never shown to me.


Court: I sustain the objection.


Mr. Hall: You never saw the pictures? Answer – No, sir.

RE-DIRECT EXAMINATION

By Mr. Mackey:

Q. You said something about you gave up your position partly or wholly because you could not ride a wheel; how long had you been riding a wheel in your collection business and working for the Singer Sewing Machine Company? Answer – For the Singer Sewing Machine Company I rode it up to the time of the accident, and after that I had to walk.

Q. How long was it you had ridden it? Answer – Four or Five years.

Q. How many years did you ride a bicycle? Answer – In all about ten years.


Mr. Mackey: I will read some depositions. Before we do that, I want to offer in evidence the lease

of the railroads to show the relations between the two companies, but not to bear on negligence in any way.


Mr. Hall: We have no objection to the lease, or that part of it being introduced which shows that

the C&O Railway was operating over the line between Orange & Alexandria, Virginia, under a contract as specified in that lease.


Court: There is no use in putting the whole lease in to be copied if the case goes up.


Mr. Hall: It is inadmissible under the Trimmer case.


Court: Will you all agree to such portions?


Mr. Hall: They are not agreeing to anything with respect to the lease.


Court: I will admit such portions as affects this case, or the condition of the track.


Mr. Hall: Mr. Mackey only wants such portions to go in as show the contract relations.


Court: That is the only part I will let in.


Mr. Browning: Before your Honor makes a final ruling on that point I want to read just what he 

wants to go in. I expect we had better object to its introduction, and then he can read what he chooses.


Court: All right.


Mr. Mackey: I want to ask if counsel for the Southern Railway was the successor of the 



Richmond and Danville?


Mr. Keith: Yes, sir.


Mr. Mackey: And the Virginia Midland?


Mr. Hall: Yes, sir.


Mr. Patterson: Do you admit that, Mr. Browning?


Mr. Browning: We had nothing to do with it, but we admit it. We will not require him to copy the

 
whole lease into the record, but we simply object to it.


Mr. Mackey: Will you require us to bring the clerk here to prove the book?


Mr. Hall: So far as the Southern Railway Company is concerned, we have admitted what Mr.

 

Mackey has ask us to admit.


Court: They have admitted it and I don’t see the use in reading it.

Mr. Mackey: Mr. Browning has not admitted it.

Mr. Browning: We do not require the reading of it.

Mr. Mackey: I will state that we offer in evidence paragraphs Two and Three of the lease and 

agreement dated December 23, 1890, between the Richmond and Danville Railroad Company, a corporation, and the Virginia Midland Railway Company, and the Chesapeake and Ohio Railway Company, paragraph second being as follows, found in Deed Book No. 40 at pages 338, 339, 340, 341, 242 of the Land Records of the county of Prince William, Virginia. The second paragraph is as follows:


The Richmond and Danville Railroad does hereby grant to the Chesapeake and Ohio Railroad Company a right to use jointly with the said Richmond & Danville Railroad Company the portion of said line of railway of the Virginia Midland Railway Company extending from the aforesaid connection in the said town of Orange to the connection with the line of railway of the Washington-southern Railway Company in the City of Alexandria, in the said state of Virginia, including passing tracks, side tracks, switches and water stations, but not including tracks at terminals or intermediate stations for storage of cars, for  the purpose of running on the said line between Orange and Alexandria the passenger (including mail and express and freight) and other trains of the Chesapeake and Ohio Railway Company for ninety-nine years from the first day of April, 1891, and renewable forever, upon the following terms and conditions: The maintenance and operation of the said portion of the Virginia Midland Railway extending from Orange to said connection with the line of the Southern Railway at Alexandria shall be under the charge and supervision of the Richmond and Danville Railroad Company, and the same shall be kept and maintained in thoroughly good and suitable order and condition by it, including the necessary water stations. The Chesapeake and Ohio Railway Company shall, however, have and is hereby given the right, at its own cost, to erect at any time or times and maintain suitable coaling stations and oil and sand houses at convenient points for its own use on the line between Orange and Alexandria, with right of suitable access thereto, and with the right to haul its supplies to and from such stations and houses. The trains and employees of the Chesapeake & Ohio Railway Company, while upon the road of the Virginia Midland Railway Company, shall be subject to the reasonable regulations and orders of the Superintendent or other proper officer of the said Richmond & Danville Railroad Company. The train service between the town of Orange and City of Alexandria shall be placed under a separate train dispatcher, and to secure uniformity in time, rules and signals and wages the said Chesapeake and Ohio Railway Company agrees to adopt between Orange and Alexandria the standard time, train rules, and signals, and rates op pay that may be in use from time to time by the Richmond and Danville Railroad Company between the points mentioned.


Mr. Mackey: Let the record show that it is stipulated between counsel for the plaintiff and the two

defendants companies that the foregoing is all that need be offered in evidence of paragraph Two on behalf of the plaintiff, with the right on behalf of the defendants to read all or any other portion of said paragraph to the jury.


“(3) The Chesapeake and Ohio Railway Company accepts the grant to the joint use of the said railway between Orange and Alexandria, and covenants and agrees that during the continuance thereof it will pay to the Richmond and Danville Railroad Company, its successors or assigns, an annual rental for the right to the joint use of the said line of railway between Orange and Alexandria such proportions of the sum of $125,000.00, being interest at the rate of five per cent per annum upon a valuation of twenty-five hundred thousand dollars per annum as the engine and car mileage of the Chesapeake and Ohio Railway on the said line of railway bears from time to time to the combined engine and car mileage of the Chesapeake & Ohio Railway Company and Richmond & Danville Railway Company, and their successors and assigns on said line of railroad; provided, however, that in no event shall the rental by the Chesapeake and Ohio Railway Company further covenants and agrees that it will pay, when and as payable, such proportions of all the taxes, United States, county or municipal, hereafter assessed upon the line of railway between Orange and Alexandria used jointly hereunder as the engine and car mileage of the Chesapeake & Ohio Railway Company on said line of railway between Orange and Alexandria bears from time to time to the total engine and car mileage of all railway companies on said line of railway”.


Mr. Mackey: It is stipulated by counsel that no more of paragraph Three need be offered by the

 plaintiff, but that counsel for both defendant railways reserve the right to read to the jury all or any part of said paragraph three. We offer those in evidence with this limitation, that the court instruct the jury that the law fixes the degree ------


Court: You do not want to offer the instruction yet.


Mr. Mackey: We want to conform to the Court of Appeals in the Trimmer case. “The court

instructs the jury that the law fixes the care that a common carrier owes to the passenger as the utmost care, and the contract or lease between the Chesapeake and Ohio and Southern Railway was admitted in evidence for the purpose of showing the relative duties of those companies to each other, and for no other purpose, and that the effect of such contract or lease should be limited to that one question of the relative duties of the defendant companies to each other.” Now, we offer that in evidence.


(It is stipulated by counsel for the plaintiff the defendant railroads that the Southern Railway Company, as the successor of the Richmond and Danville Railroad Company and the Virginia Midland Railway, became the owner of all rights and subject to the liabilities included in said lease, the conveyance from the Richmond and Danville and Virginia Midland to the Southern Railway being recorded in Deed Book 43, page 121 of the Land Records of Prince William County, Virginia.


Mr. Mackey: I will read to the jury the deposition taken in behalf of the plaintiff.

“In the Circuit Court for the County of Prince William

William J. Sullivan, Plaintiff

VS

Southern Railway Company, et al Defendants.


The depositions of Dr. William T. Davis, taken pursuant to the annexed notice, at No. 927  17th Street, Northwest, Washington, D.C. on Saturday, March 25th, 1916, to be read as evidence in the above entitled cause.

Present:

Messrs. Crandal Mackey and Thomas H. Patterson, attorneys for plaintiff

Mr. Baumgardner, Claim Agent, Southern Railway Company

Mr. William H. Holloway, Notary Public.

The Stenographer and Witness

Thereupon: Dr. William T. Davis, a witness of lawful age, being duly sworn, testified as follows:

By Mr. Mackey:

Q. State your name, age, residence and occupation? Answer – Dr. William T. Davis, age thirty nine; residence 927 17th Street, Northwest, Washington, D. C.; occupation, physician.

Q. Doctor, where did you graduate in medicine? Answer – George Washington University; graduated in 1901.

Q. Are you a surgeon as well as a physician? Answer – Yes.

Q. Have you practiced medicine and surgery ever since your graduation? Answer – Yes, sir.

Q. What if any medical societies do you belong to? Answer – District of Columbia Medical Society, American Medical Association, College of American Surgeons.

Q. Do you make any specialty of any branch of your profession? Answer – Yes, ophthalmology.

Q. Doctor, explain what you mean by ophthalmology? Answer – Diseases and surgery of the eye.

Q. How long have you followed that branch of the profession as a specialist? Answer – Seven years.

Q. State what, if any, special training or teaching, if any, you have had in the science of ophthalmology? Answer – I have studied at the University of Vienna, Austria, London, Berlin especially. I was instructor in the subject at the Army Medical School, this city, for four years.

Q. Have you had a patient by the Name of William J. Sullivan? Answer – yes.

Q. Is he the William J. Sullivan who has a suit pending against the C&O Railway and the Southern Railway? Answer – Yes, so I am informed.

Q. State who brought Mr. Sullivan to you as a patient for your special treatment? Answer – Dr. A. B. Hooe.

Q. When did your treatment begin and when did it end? Answer – Began on September 23, 1915

Q. And continued up to what time? Answer – Until November 15, 1915

Q. During that period how often did you have occasion to examine his eyes? Answer – I saw him during that period perhaps every two weeks.

Q. For what did you treat him? Answer – For this condition of his eyes.

Q. What condition of his eyes? Answer – Optic neuritis.

Q. State in the record what you mean by optic neuritis? Answer – Inflammation of the optic nerves.

Q. Could the inflammation of the optic nerve that you mention have been caused by a shock or blow? Answer – Yes.


Mr. Baumgardner: I think that would be objectionable as leading.

Q. What in medical terms do you call the cause of that condition? Answer – The cause or causes?

Q. Yes. Answer – There are a great many causes for this condition. Traumatism is one of them; Acute infectious diseases, inflammation of the nose, and parts contiguous thereto, asre the principal causes.

Q. Explain what you mean by traumatism? Answer – Injury.

Q. Is that an injury as distinguished from a disease? Answer – Yes.

Q. Did he give you any history as to what preceeded this condition of the optic nerve as found by you? Answer – Yes, he said he had been injured on the Southern Railway, February 23, 1915; that following that he had had a bloody discharge from the nose for some time, and that his eyes had felt weak and painful since that time.

Q. at your last treatment of him on November 15th was he well. Answer – He had improved but he was not well.

Q. How does this condition that you found and for which you treated him affect the vision? Answer – It reduces the acuteness of vision and limits the visual field.

Q. Has it any other features  that are distressing or anything? Answer – There is sometimes pain connected with it. It differs very greatly in different cases; and inability to use the eyes, particulary for near work, or to any extent without discomfort.

Q. Doctor, is this condition that you found usually or apt to be accompanied by headaches? Answer – I do not think so as a direct result of the inflammation in the optic nerve itself, but as a concomitant result of the injury.


Mr. Mackey: That is all.


Mr. McCandlish: I wish to reserve the right to cross examine this witness at some other time

 

after the depositions have been written up and read over.









(Signed Wm. T. Davis)

Subscribed and sworn to before me this 25th day of March, A. D. 1916

(Signed) Wm. H. Holloway,

Notary Public, D.C.

“In the Circuit Court for the County of Prince William.

William J. Sullivan, plaintiff vs Southern Railway Company, et al, Defendants.

The depositions of Dr. Tom A. Williams taken pursuant to the annexed notice, on Saturday, March 25, 1916, at 2:30 o’clock P. M., at No. 1624 I (eye) Street, Northwest, Washington, D. C., to be read as evidence in the above entitled cause:

Present: Messrs. Crandal Mackey and Thomas H. Patterson, attorneys for plaintiff.

Mr. M. Carter Hall, attorney for defendant Southern Railway Company.

Mr. William H. Holloway, Notary Public.

The stenographer and witness.

Thereupon:

Dr. Tom A. Williams, a witness of lawful age, being duly sworn, testified as follows:

By Mr. Mackey:

Q. State your name, age, residence and occupation? Answer – Dr. Tom A. Williams; age forty six; 17o5 N Street, Northwest, Washington, D. C.; physician, specialist in nervous diseases.

Q. When and where did you graduate in medicine? Answer – In 1896, Edinburg University in Scotland.

Q. In what did you graduate? Answer – Surgery, medicine and midwifery.

Q. Have you practiced medicine and surgery ever since that time? Answer – I practiced until 1904, and then I began the study of neurology and practiced that since; at least, I practiced that since 1907, I was studying before that.

Q. will you state in the record what the science of neurology embraces? Answer – It embraces the structure and functions and disorders of the nervous system, and the brain, spinal cord, nerves, muscles and glands.

Q. state what if any special study you have given to that subject? Answer – I studied in Chicago, Boston first, and then I studied in Paris two years and a half, London with very distinguished teachers, and various clinics such as the London Hospital, Sal Petriere, Hotel Dieu in Paris, Massachusetts General Hospital, and the Cook County Institute.


Mr. Hall: I wish the record to show that the notice upon which service was accepted gave the 

name of Dr. W. T. Davis, and also said “and others”, and we were not advised specially that the deposition of Dr. Williams was to be taken at this time. I must say it is a surprise to me to have this deposition taken. I realize the importance of Dr. Williams’ testimony and would like to reserve the right if necessary, to cross examine him at some other time.


Dr. Williams: I will be very glad.

By Mr. Mackey:

Q. Doctor, does your study of diseases of the nervous system and the science of neurology embrace the condition commonly known as epilepsy? Answer – Yes, I am a member of the National Association for the study of Epilepsy in the United States, and have read papers before them.

Q. Do you know a man named William J. Sullivan who claims to have been injured by a wreck on the Southern Railway while he was a passenger in Prince William County, Virginia, on February 23, 1915? Answer – I know a man named William J. Sullivan who was referred to me for preliminary examination on October 5th 1915, by Dr. A. B. Hooe. He said he had an accident in Virginia on the railway. I was asked to make an examination which I did after obtaining a history of the patient. I did not note the history of the accident because I presumed that was being done by others who were more competent to go into that matter than I, but I was particular in obtaining as exact a history of the facts as the patient could give it, and if you wish I will read it. I wished to find out if Mr. Sullivan had syphilis or not, and I arranged with the surgeon of the Southern Railway to conduct certain examinations, for which the Southern Railway remunerated me, and it was found that he had not syphilis. The blood tests were made and the spinal fluid taken and tested and found normal. The spinal fluid is almost never normal in a case of syphilis of that kind, although the blood tests may be in a considerable number of cases quite normal.

Q. Do you mean that you drew the spinal fluid? Answer – Yes, I drew spinal fluid from this man and it was examined in order to find out if he had syphilis or not, that was the purpose of doing it. I recommended a treatment which I have found useful in certain cases, namely a modification of the diet to limit the amount of proteins, that is food of the meat order, and an increase of the succulent foods such as vegetables, hoping it might benefit him, and prescribing baths. He found it too expensive to take them. He did not come back to me again, saying he had gone to the country to improve and would see me later. He made arrangements to take the baths but did not do so because he did not have enough money. While he took the diet there was no improvement, but it was worth trying. These are the main facts as well as I remember them at the moment. There are a great many other points that might be brought out by questioning.

Q. Doctor, state whether in your opinion this condition of bleeding at the nose, epileptic spasms and inflammation of the optic nerve, would indicate a fracture at the base of the brain? Answer – Not necessarily.

Q. Did your examination reveal whether or not there was a fracture at the base of the brain? Answer – It is not possible to find out that so long after the injury even with the X-Ray. There may have been a fracture which one could not detect, and then there may not have been. Such as a split fracture healed up.

Q. It is, or is it not a fact that epileptic convulsions due to what you have called traumatism from any cause, would be likely to increase as time goes by and the patient gets older. Answer – They generally do.

Q. Do you mean by that that the convulsion would occur more frequently? Answer – More frequently and sometimes they last longer.

Q. In these convulsions, what if any danger is there from the patient injuring himself? Answer – Not very much, unless he falls into a fire or falls in front of a vehicle, they fall down and bruise their heads and bark their elbows and cut their faces, but very seldom injure themselves seriously. If they fall against a projecting knob or a pavement they might fracture their skulls. In most epileptics there is a short period before the fall and the patient can get to a chair or get down on the floor. In institutions where they keep epileptics they do not pay any attention to the fall. They know they are going to fall and they go to a place where they can fall easily.

CROSS EXAMINATION

By Mr. Hall

Q. Doctor, I believe you said that in examining Mr. Sullivan you have not gone into the history of the accident at all. Answer – I said I did not note it because I thought it was noted by others. I said he told me certain facts about the accident but I did not note them.

Q. Is it not true that the history of the accident would be of considerable importance? Answer – It was to me at the time. I based my conclusions partly upon the history of the case at the time, but I did not take notes of what happened. I do not remember it now.

Q. And your opinion, as I understand it, is based on the patient’s history to a very large extent, in conjunction with the findings of the eye by Dr. Davis, and the appearance of the face, the congestion of his face. Answer – Yes. sir.

Q. Do you or anyone else know what the real causes of epilepsy are? Answer – We know some of them.

Q. That is, the active or inciting causes? Answer – We know of some of the things. We do mot know how they do it; we know that they do; syphilis in certain instances, traumatism, metabolism, disorders, tumor of the brain, defects and deformities of the brain which are hereditary. In those cases where we get it in younger people.

Q. Alcoholism? Answer – Alcoholism is said to be a cause, chronic alcoholism.

Q. People are frequently predisposed to epilepsy? Answer – The alcoholic epileptic gets well when the alcohol is taken away.

Q. Under metabolism, would not over-eating be a possible cause? Answer – Yes.

Q. Would not that produce epilepsy? Answer – In certain individuals it produces epilepsy.

Q. Did Mr. Sullivan complain to you of loss of memory or something of that sort? Answer – I did not note it.

Q. He did not complain to you of uncertainty of the mind, confusion of the mind, loss of mental power? Answer – I am sorry to say that I do not know. I have not noted it.

Q. Would it make any difference in your opinion, doctor, if he had related one history to you and an entirely different history to another specialist. Answer – Not that my diagnosis would differ, but my opinion of his character would.

Q. And then it might change your diagnosis? Answer – I do not know until I heard it.

Q. Did he complain to you of any pain in his head? Answer – That I do not remember.

Q. And you do not remember whether he complained of confusion of mind? Answer – I have not noted it.

Q. Did he complain of vertigo? Answer – I do not think he did. I have read all I had of the notes.

Q. You have not seen him but once or twice? Answer – I do not know here. I could find out from my book. I have seen him, here I have noted, four times. Three times (counting).

Q. What time was that? Answer – In October and November 1915. There were four times.

Q. And you have not noted by personal observation his condition since November, 1915? Answer – I would not say that. I may have seen him in December but I have not seen him for some months.

Q. Do you know where he is now? Answer – I have no idea.

Q. When was it he told you he was going to the country? Answer – November 8th of this year. I made the arrangements to take the baths and I have not seen him since then.

Q. I was much interested in a case cited by you in your article published in the Pacific Medical Journal --- Answer – What is it called?

Q. “Epilepsy in young adults and adolescents, with reference to a new treatment based upon patho genesis.” Answer – It was first published in another paper. Review of Neurology and Psychiatry of Edenburg and also in the proceedings of the International epileptic Association.

Q. The case of a man of twenty-four referred to you by Dr. Thomas Martin, September, 1911, on account of convulsions, and you treated him for epilepsy. Do you recall the case? Answer – Very well.

Q. And he had what you characterized as true epileptic convulsions? Answer – As well as I remember.

Q. didn’t I understand you also to say that he did not have attacks in his sleep? Answer – No, sir, I was speaking of nosebleeds.


Mr. Hall: I move to strike out what Mr. Sullivan’s wife told Dr. Williams.


Dr. Williams (continuing) That is characteristic; that a patient does not know of this attack unless

they have wetted the bed or there is blood on the pillow or unless he is told by people in the room. It is a very common characteristic.

Q. Is it necessary or not, doctor, for there to have been some blow to the head to have produced this traumatic epilepsy? Answer – I do not know whether it is necessary or not. I think it very likely because we know that it does produce that.

Q. If Mr. Sullivan did not have a blow on his head at the time of the accident, do you think that he could have gotton this traumatic epilepsy? Answer – He might; as he dislocated his shoulder there was considerable violence that could cause a wrench in the cranium and although there may have been no external blow visible there may have been a blow capable of producing hemorrhage, or what we call contrecoup – by the transmission of this shock.

Q. When you examined Mr. Sullivan did you find any evidence of injury at all? Answer – I do not think I recall it.


Mr. Hall: Subject to the right that I reserve to further cross examine Dr. Williams at his

 

convenience, I have no further questions to ask him at this time.


Mr. Patterson: We want the record to show, in view of the fact Dr. Williams expects to leave the

city not later than Sunday, April 2nd, that such cross examination will have to be before that time.

RE-DIRECT EXAMINATION

By Mr. Mackey:

Q. You were asked by Mr. Hall about the case of an epileptic mentioned by you in an article written by you which appeared in several medical journals. Was there any indication of trauma or blow in that case. Answer – No.

Q. What kind of epilepsy was that case to which you referred in the article? Answer – That is an entirely different condition produced by traumatism or a blow?

Q. Apparently so, it is a different agent. There is a different agency in question.

Q. is it necessary in order to suffer concussion of the brain or injury to the brain that the blow which causes it should be delivered directly, or could it occur from indirect injury or blows? Answer – It could occur from indirect violence. There is a very well known case we had here of concussion caused by a man hitting with a baseball bat and rupturing an artery. The man hit a two-bagger and ruptured a blood vessel. The man hit the ball and ran to second and fell down. He got up again and ran home, and fell down again. He later died.

Q. Although he was not struck by the bat? Answer – No, he was not struck by the bat. The energy used in hitting the ball ruptured a blood vessel in the brain. The jerk of the head ruptured a blood vessel of the brain. A post – mortem was held and found a ruptured blood vessel in the brain. It was in the very heart of the brain in the fifth ventrical. That is a very remarkable case. 


Mr. Hall: Doctor, was there any evidence at all of a trauma when Mr. Sullivan was presented to

 you for examination? Answer – I do not know. I did not see any. I have left the question of the physical examination of the man’s exterior to the other physicians. I did not find any evidence of destruction of the brain tissue. It was my chief object to see whether this was real epilepsy or not and the cause of it. I did not make the complete examination I would have made had I been the only physician in the case.


Mr. Hall: To what extent did you examine him physically? 


Dr. Williams: I examined all his nervous system.


Mr. Hall: Nervous system alone?


Dr. Williams: I did not examine him in the way a surgeon examines him to see if the shoulder

 

was still dislocated. That was not my object.


Mr. Hall: In your examination of his nervous system outside of the history of these attacks that he

 

gave you, what other evidence did you find of an abnormal condition?


Dr. Williams: No other except the congestion of the face and the high nervousness.


Mr. Hall: are there any other causes than epilepsy for congestion of the face, such as blood 



pressure?


Dr. Williams: A very high degree of blood pressure might.


Mr. Hall: What are some of the commoner causes that produce congestion?


Dr. Williams: Usually damming back of the circulation in the back of the skull.


Mr. Hall: Over eating would be a common cause? 


Dr. Williams: Many people over-eat who have not congested faces. Plethora they call it.

Mr. Hall: What do you mean by congested?

Dr. Williams: The face was full and red and looked puffy and the eyelids were discolored and

stuck out, due to damming of the blood in those blood vessels indicating some pressure on the inside of the brain.

Mr. Mackey: Doctor, in your professional career, how many persons have you examined for

 
epilepsy and how many have you seen?

Dr. Williams: I could not tell you. I have seen hundreds of them in institutions. Since I have been

 
in practice, not very many since then, perhaps a hundred or so.

Mr. Hall: In your opinion, doctor, would a physician having seen only three or four cases of

epilepsy be competent to determine whether or not Sullivan had epilepsy, if he had before him only such facts as were presented to you by Sullivan?

Dr. Williams: You mean not having seen Sullivan in a convulsion?

Mr. Hall: I am first taking the proposition as I stated it.

Dr. Williams: I do not know. It depends on the man and how he studied his case.

Mr. Hall: Assuming that this physician had only met these three or four cases of epilepsy in his

 
general practice as a family physician over a practice of ten years?

Dr. Williams: It depends on the man, whether or not his judgment is worth anything. If you have

 
once seen an epileptic convulsion and examined it properly it is enough.

Mr. Hall: But, of course, one epileptic convulsion does not mean that a man is an epileptic?

Dr. Williams: It may not mean it.

Mr. Hall: He might have eclempsio? 

Mr. Mackey: Assuming that the physician was a physician and surgeon of experience and had

treated the patient for several years and saw him in a condition which this physician pronounced to be epilepsy with epileptiform seizures, would he be competent in your opinion to properly diagnose the case?

Dr. Williams: If he was a good observer and knew epilepsy when he saw it.




Further deponent saith not.






(signed) Tom A, Williams M. D.

Subscribed and sworn to before me this 25th day of March, A. D. 1916






(signed) Wm. H. Holloway, Notary Public D.C.

Thereupon the taking of depositions was adjourned.

“Interrogatory No. 1 by plaintiff’s attorneys:

Please state your name, age, residence and occupation? Also where you studied medicine and surgery and how long you have practiced your profession? Answer – to Interrogatory No. 1: Dr. Robert B. Bacon, 43 years, Washington, D. C., physician. College of Physicians and Surgeons at Baltimore, twenty-two years practice.

“Interrogatory No. 2 by plaintiff’s attorneys:


Are you acquainted with William j. Sullivan of Washington, D. C., the plaintiff in this cause? Answer – to Interrogatory No. 2: Yes, sir.

“Interrogatory No. 3 by plaintiff’s attorneys:


If you answer “Yes” to the last interrogatory, please state how long you have known the said William J. Sullivan, and whether you have ever treated him in your capacity as a physician? Answer – to Interrogatory No. 3: I have known him about one and one-half years. I have treated him.

“Interrogatory No. 4 by plaintiff’s attorneys:


If you answer that you have treated the said William J. Sullivan professionally, please state if you have treated him during the present year; when such treatment, during the present year, was begun, and for how long a time it was continued? Answer – to Interrogatory No. 4: I have treated him during the present year. It began February 28th, 1915, and it continued until the latter part of June.

“Interrogatory No. 5 by plaintiff’s attorneys:


For what did you treat the said William J. Sullivan; what was his condition and what symptoms did you observe when he first came under your observation? Also state what his condition thereafter? Answer fully and in detail, please. Answer – to Interrogatory No. 5: I found that he had contusion of the shoulder and contusion of the back of the scalp, back of the head, and a few minor bruises. He had great pain in the shoulder and great pain about the cranium; his mind appeared to be confused and he was in a very irritable state of mind; he had some vertigo. The symptoms indicated a form of concussion. At the time I first saw him I was unable to decide whether or not there was a fracture of the skull; he seemed to be suffering from great shaking up of nerve centers; could find no evidence of depression in the skull, as a matter of fact, there was a swelling on the scalp. I saw him again the next day, March 1st, at Sibley Hospital; his symptoms then were about the same as the evening before; the shoulder joint appeared to be bruised and sprained then; there had been a history of dislocation at the time of the accident but March 1st there was no indication of dislocation but considerable swelling about the shoulder joint; his irritable state of mind was quite pronounced on March 1st, not delirious but just seemed to be in a sort of half-stupor. There was no paralysis. He was not satisfied to remain in bed; after my departure from the hospital that day he demanded his clothes and left the hospital and I saw him about the 14th or 15th of March again; then the condition of his shoulder was better and much less pain; no trouble with the shoulder injury to any extent, but his head symptoms were very pronounced, pain, vertigo and confusion of mind. Then he had history of convulsive seizures. I saw him about every day then for a week and on one of my visits the latter part of the week I saw him when he had an attack of convulsions; he appeared restless before the attack came on, just moved about the room, he went into the next room and fell, he was unconscious; he had a rigid condition of all the muscles of the neck, face and limbs. That lasted about a minute, then he had clonic convulsions; they were severe and were general, involved the muscles of the neck, limbs and face. That lasted about two minutes then his body became relaxed; he sat up on the floor and appeared dazed, in a stupor, exhausted; he got on his feet without assistance, staggered about the kitchen, walked out into the yard for a moment and went up stairs and fell on the bed in a semi-conscious condition and went off in a sterterous slumber; that lasted for sometime. When this attack first came on him his face was pale, his pulse rapid; after the first rigid spasm occurred his face became congested; his eyes were open and his pupils dilated. I saw him the next morning and his condition was pretty satisfactory; he complained of head-ache but was able to move about; he had to fight for steadiness on his feet. The history of the case disclosed that he had had the convulsive seizures for about a week prior to the time I saw him in one and that they occurred about every day or second day. After seeing Mr. Sullivan in the convulsion and studying the history of the case I diagnosed the seizure as epileptic seizure caused by the head injuries that he sustained at the time of the railway accident. With the convulsions he had frothing about the mouth, no blood.

“Interrogatory No. 6 by plaintiff’s attorneys.


Please state whether during the time the said William J. Sullivan was being treated by you, you ever saw him have any convulsions? Also state if you discovered any symptoms indicating that he suffered from convulsions? Answer – to Interrogatory No. 6: Answered fully in answer to  Interrogatory No. 5.

“Interrogatory No. 7 by plaintiff’s attorneys.


If you answer that you did see the said William J. Sullivan have a convulsion or convulsions, please state the nature and kind of convulsion it was? Answer – to Interrogatory No. 7. answered fully in answer to interrogatory No. 5

“Interrogatory No. 8 by plaintiff’s attorneys.


Have you ever treated the said William J. Sullivan or his family previous to the time referred to in the foregoing questions and answers? If so, during what period of time? Answer – to Interrogatory No. 8: Yes, about a year prior to the time of the accident.

“Interrogatory No. 9 by plaintiff’s attorneys.


State if you know whether the said William J. Sullivan had ever had, or was subject to convulsions before the time herein indicated? 


Mr. Hall: Doctor, will you please confine your answer to matters witin your own knowledge.


Answer to Interrogatory No. 9: I have no knowledge of Mr. Sullivan having convulsions during the time that I was the family physician or prior to that time.

“Interrogatory No. 10 by plaintiff’s attorneys.


If in answer to any of the foregoing questions you state that the said William J. Sullivan suffered from epileptic convulsions during the time you treated him this year, and such convulsions still continue, taking these facts in connection with your knowledge of this patient and the history of his case, what is your prognosis of his case, with special reference to whether he will continue to be an epileptic, either for a period of time or for life? Also whether his condition will improve or become worse? Answer – to interrogatory No. 10: I am of the opinion that he will continue to be an epileptic for life, unless since the time I last saw him he should have developed localizing systems which might indicate a location of a lesion that might be removed by an operation.

“Interrogatory No. 11 by plaintiff’s attorneys.


Please state, as accurately as you can, when you last saw the said William J. Sullivan? Also when your observation of his condition ceased, together with your reason for not observing him thereafter? Answer – to interrogatory No. 11. Sometime in June, 1915; I have not the data here,. At the same time. The main reason was the fact that I was preparing to leave on account of sickness and Mr. Sullivan failed to come to the office.

CROSS EXAMINATION

By Mr. Hall:

Q. Doctor, are you a specialist? Answer – No.

Q. General practitioner? Answer – Yes.

Q. Can you state how many cases of epilepsy have you treated in your life? Answer – No.

Q. Infrequent? Answer – Yes, infrequent.

Q. Have you ever really closely observed anyone except the plaintiff in this connection Answer – Yes

Q. Have there been one, two, three or more cases? Answer – Yes, more than three case

Q. For what complaint did Sullivan first come to you, doctor, after February 23, 1915? Answer – He came to me to be treated for injuries received from a railway accident about February 23, 1915?

Q. Now was he suffering about that time from hemorrhoids? Answer – No.

Q. You never treated him for hemorrhoids then? Answer – Never did.

Q. I understood you to say he was first examined by you on February 28, 1915? Answer – Yes.

Q. And the next day you saw him at Sibley Hospital? Answer – Yes.

Q. Dr. Jacks was there? Answer – Yes.

Q. Were you and Dr. Jacks called together to examine the plaintiff? Answer – I called Dr. Jacks.

Q. When did the plaintiff first talk to you about the accident? Answer – The night of February 28th 

Q. Did he tell you he had received a blow on the head? Answer – Yes.

Q. On which side? Answer – Back of the head.

Q. Where did he tell you he was at the time of this accident? Answer – On a passenger car on the railroad.

Q. Sitting down or standing up? Answer – He didn’t state.

Q. Was he holding his baby in his left arm? Answer – No. I have not the detailed notes here in Saranac Lake, but, to the best of my recollection, Mr. Sullivan was not holding his baby in his arm.

Q. Was his wife on the same seat with him? Answer – No, to the best of my recollection his wife was not.

Q. What did he tell you happened to him when the accident occurred? Answer – His description of what happened to him was very vague. In his confused state of mind he had an idea that a heavy piece of timber or piece of iron had struck him on the back of the head.

Q. Was his wife and baby injured at the same time? Answer – I understood from his conversation that they were not injured.

Q. Did you find any scalp wound when you examined him? Answer – No laceration of the scalp; no abrasion of the skin.

Q. Did he claim to you he had been knocked unconscious? Answer – Yes.

Q. Did he say he had been pinned under the wreckage? Answer – From his conversation, I was led to believe that he was mixed up with the wreckage; he had rather a hazy idea.

Q. Could you recall what he did say about the wreckage? Answer – I was led to believe from his description that some heavy metal or board from this train or the train that was in collision with this train struck him about the head and shoulders.

Q. I believe you testified in answer to one of the plaintiff’s interrogatories that you did not find any symptom of concussion at that time? Answer – No, I did not.

Q. Was there any evidence of paralysis on either side? Answer – There was not.

Q. When did you last examine him? Answer – Sometime in June, 1915

Q. Did you make a thorough physical examination at that time? Answer – Not as thorough as the one I made earlier in the case.

Q. Did you then test him for one-sided weakness? Answer – No.

Q. Did you test his reflexes? Answer – I tested his reflexes.

Q. With what effect? Answer – They were normal.

Q. Do you recollect the plaintiff’s description to you of his first convulsive attack? Answer – He didn’t seem to know exactly what had happened to him; his confusion of mind was such that he could’t give me any kind of a fair description of his sensations that he had prior to the seizures.

Q. I understood you to say that he first described these attacks to you on March 14th or 15th ? Answer – He first mentioned the fact then; it was mentioned by the nurses and others that he had had them. I didn’t see him have one at that time.

Q. Where was the plaintiff from February 28th to March 15th ? Answer – I am of the opinion it was Virginia

Q. He was not in the hospital? Answer – Not in Sibley Hospital.

Q. How long did he stay in the hospital? Answer – One day, March 1st . At the time Dr. Jacks and I examined him.

Q. On March 14th when you saw him, did you know he had made up his mind to sue the railway company? Answer – No, I did not.

Q. In the absence of direct evidence of a severe blow, a scalp wound, loss of consciousness, local or general temporary paralysis, one-sided weakness or abnormal reflexes, I say in the absence of these, and with no symptom of epilepsy, except general convulsions, would you say such a case was idiopathic or traumatic epilepsy? Answer – I could not decide whether or not this case was a case of epilepsy or a variety of epilepsy when merely the only symptom present was convulsions.

Q. If they were true epileptic convulsions of a general character and with the absence of the symptoms named in the preceding question what would your opinion be? Answer – my opinion would be that it was a case of idiopathic epilepsy.

Q. What percentage of the total number of cases of epilrpsy are traumatic? Answer – A comparatively small proportion. 

Q. Doctor, is the fact that a blow to the head has been sustained within a period of several years, accompanied by general convulsions, sufficient for you to diagnose the case of epilepsy as idiopathic or traumatic? Answer – No.

Q. What additional systems are necessary? Answer – To diagnose the case as a case of traumatic epilepsy there must be a history of more recent injury and an injury to the brain of rather a severe character; such a diagnosis is more likely to be correct when a patient has other head systems as headache, vertigo.

Q. I believe you stated that when you saw the plaintiff in one of these attacks you were there on a professional visit? Answer – Yes, sir.

Q. How soon after he was seized did he become unconscious? Answer – He became unconscious immediately after he was seized.

Q. There were no preliminary twitching or localized attacks? Answer – Not when the seizure occurred. He had some nervous symptoms prior to the time of the seizure.

Q. How can a person having such an attack remember and afterwards describe what he did and how he felt? Answer – He cannot.

Q. Did you ever see him in more than one attack? Answer – No, I did not.

Q. If the plaintiff never had but one fit, such as the one you then witnessed, would you diagnose that as epilepsy? Answer – I would.

Q. Having seen one fit of this character, would you accept the plaintiff’s  statement as to others as definite proof that such others were epileptic? Answer – I would consider such a statement as presumptive evidence that subsequent attacks of epilepsy had occurred. 

Q. If the plaintiff’s statements were supported by non medical observers, as to other fits, would their testimony be worth anything, in your opinion, as showing a case of true epilepsy? Answer – No; their testimony as to the character of the fit would not be at all convincing as to its character.

Q. Would the statements of the plaintiff himself be even presumptive evidence of epilepsy as compared with hysteria; in other words, could you from his statements say whether he had epilepsy or hysteria? Answer – It would be impossible to say from his statements whether he had epilepsy or hysteria or both.

Q. Would not the same thing be true as between epilepsy and eclampsia? Answer – The testimony of the patient would not be conclusive.

Q. Doctor, how is the brain affected by traumatic epilepsy? Answer – In cases where traumatism is not severe the brain undergoes what might be called a shaking up; even such as a slight or mild injury to the brain might produce irritation and epilepsy. Where a more severe injury to the brain is sustained there are minute hemorrhages scattered through the brain substance which may be sufficient to cause epilepsy; and where more severe injury is sustained there may be considerable hemorrhage under the skull bones or the membrane that covers the brain or brain substance and in a great many cases of traumatism inflammation of the brain or of the coverings of the brain may occur, also abscesses may be produced.

Q. As I understand you, there must be organic cerebral lesions or irritation of the tissues or abscesses of the brain in order to produce epilepsy? Answer – In traumatic epilepsy I would expect some such condition

Q. Can you state how much force or the extent of violence would be necessary to produce such a condition? Answer – It is impossible to state.

Q. You cannot even estimate it? Answer – No.

Q. Would a slight tap on the head be different? Answer – It might be.

Q. Do most writers say that severity is the most important causable element? Answer – No, they do not mention particularly that severity is the most important.

Q. Is Bailey a good authority on this? Answer – I am not familiar with him.

Q. Doctor, what is the difference between idiopathic and traumatic epilepsy. Answer – Traumatic epilepsy is epilepsy caused by injury; idiopathic epilepsy is caused independent of injury or other source of irritation.

Q. In the two cases, is there any difference in the first seizures? Answer – No.

Q. You do agree then with writers when they say that were first convulsions are general and there is no preliminary twitching the case is idiopathic and not traumatic. Answer – The writers, in speaking of that particular variety of epilepsy, mean Jacksonian epilepsy.

Q. Where the seizures are local they are usually on the opposite side of the body to that of the affected part of the brain? Answer – Usually.

Q. What happens if the blow is in the center of the back of the head, is that general traumatism or localized traumatism? Answer – It would depend on what part of the brain was injured; the blow on the back of the head might produce injuries in a different portion of the brain from the point where the blow landed.

Q. In other words, if the blow was received on the back of the head, I understand you to say that it might injure some part of the brain on the right or left side of the head? Answer – On any part of the brain.

Q. In which case you would expect a local seizure or local traumatism? Answer – If that were the only damage that was done, I would.

Q. Epilepsy is a progressive disease? Answer – I cannot say it is.

Q. Would you say then, it would be a true case of epilepsy where the seizure or spasm occurred two or three times a week for a period of a month and then the spasms became less frequent and occurred only once a month, is that a true cause of epilepsy? Answer – Yes, A great many cases behave that way; they have periodical seizures.

Q. The periods become more or less frequent? Answer – They vary sometimes; there will be several seizures in quick succession and then a long period without any seizures.

Q. Does the mental condition remain the same or is there a sign of mental weakness as the disease progresses? Answer – As the disease progresses there are signs of mental weakness/

Q. Can you state how long a period should elapse before there would be signs of mental weakness? Answer It would depend upon the character of the attacks and frequency of the attacks.

Q. I understand you treated Mr. Sullivan’s family for a year previous to February, 1915? Answer – Yes.

Q. Did you ever treat him? Answer – Yes, I treated him for minor troubles, as colds.

Q. did he complain of his eyes? Answer – No, I treated him for minor troubles, as colds.

Q. You are not acquainted with his history, that is not the history of his earlier years? Answer – No.

Q. You do not know whether he had any severe shock or injury to his head prior to February, 1915. Answer I have no personal knowledge.

Q. You do not know from what he tells you, whether he was subject to convulsions when a baby or at a later time, prior to your treatment, do you? Answer – No.

Q. Did you find any evidence of neurosis in the plaintiff due to heredity? Answer – No.

Q. Did you find any evidence of acute alcoholism or any other form of chronic poisoning or degeneration in his system? Answer – Yes.

Q. I understood you to say that the plaintiff’s seizures was of a general character, did this indicate to you that any one portion of the plaintiff was traumatized or that the whole cerebral cortex was in a condition of latent disease? Answer – It indicated that the whole cerebral cortex was involved, but there might have been some portions more involved than others.

Q. I understood you to say in answer to interrogatory No. 9 that you did not know, of your own knowledge, whether the plaintiff had ever had or was subject to convulsions before you began to treat him? Answer – No, that is correct. I know he had no convulsions the year before I treated him.

Q. Did I understand you to testify that he had never told you he had any convulsions prior to February, 1915; was not that your direct testimony? Answer – As the family physician of the man, and being a frequent visitor to his house and attending to all the ailments of the family during that year, I am safe in assuming that I have knowledge that he had no convulsions during the year prior to February 23, 1915.

Q. Have you been paid for your services to Mr. Sullivan? Answer – Yes.

Q. What was the amount of your bill? Answer – I sent him a bill for $20.00 and he paid that.

Q. You are a lawyer, too, doctor? Answer – Yes.

Q. When were you a lawyer? Answer – In 1908.

Q. Where did you practice? Answer – Baltimore.

Q. Were you practicing medicine at the same time? Answer – Yes.

Q. You had a law office in Baltimore? Answer – I was at the time of my moving to Washington and I had this central office in Baltimore for a few months and attempted to take part in cases that involved medical and surgical points, but I stopped that entirely.”

PLAINTIFF RESTS

The following deposition taken on behalf of the Southern Railway Company is read by Mr. Hall:

“In the Circuit Court, Prince William County, Virginia.

William J. Sullivan, Plaintiff

VS

SOUTHERN RAILWAY COMPANY, a Corporation and

THE CHESAPEAKE AND OHIO RAILWAY COMPANY,

A corporation, Defendants.


The deposition of Grant C. Smith, taken before Edmund Brady, a Notery Public in and for the District of Columbia, at 163 Fourteenth Street, N. W., in the City of Washington, D. C., on the 25th day of March, 1916, by agreement of counsel, to be read in evidence on behalf of the defendant The Southern Railway Company in that certain action at law, pending in the Circuit Court of Prince William County, Virginia, wherein William J. Sullivan is plaintiff, and the Southern Railway Company and the Chesapeake and Ohio Railway Company are defendants.

Present:

On behalf of the plaintiff, Mr. Thomas H. Patterson.

On behalf of the defendant the Southern Railway Company,

Mr. F. S. McCandlish, of Moore, Keith, McCandlish & Hall.

Grant C. Smith being first duly sworn, deposes as follows:

By Mr. McCandlish:

Q. Please state your age, residence and occupation? Answer – My age is forty-three; residence, Washington, D. C. occupation, manager of the Singer Sewing Machine Company at 1630 Fourteenth Street, N. W., Washington, D. C.

Q. how long have you been working for the Singer Sewing Machine Company? Answer – about 15 years

Q. How long have you known William J Sullivan, the plaintiff ? Answer – Since November, 1913

Q. When did your acquaintance with him commence? Answer – At that time (November 1913) when he first came to work for the Singer Sewing Machine Company.

Q. What was his position and employment with the Singer Sewing Machine Company? Answer – Collector and salesman.

Q. When did he leave the employment of the Singer Sewing Machine Company? Answer – July 17, 1915

Q. Why did he leave the employment of the company at that time? 


Mr. Patterson: Objected to as immaterial.

Answer – For a better position, he said.

Q. While he was working for the Singer Sewing Machine Company how frequently would you see him and come in contact with him? Answer – Sometimes once a day or twice a day; and at other times I might be out when he came in and so would not see him at all that day.

Q. He worked under your supervision and direction? Answer – Yes, sir.

Q. What was his general physical condition when he left the company?

Mr. Patterson: Objected to on the ground that it is calling for an expert medical opinion, for

 which the witness has not been qualified.

Answer – As I observed him he was in as good condition at that time as he ever was.

Q. I wish you would state whether his retirement from working for the Company was voluntary on his part, or whether he was discharged? Answer – It was voluntary on his part. I did not know it until he came in one day and told me he was going to quit working for the Company, because, he said, he wasn’t making as much money as he ought to be. I said “Mr. Sullivan, are you going to leave us?” He said, “Yes, I can’t work any longer for you because you have cut my routes in half, and I have a better position in the Navy Yard, one that pays me more for shorter hours, and I am going to take that.”

Q. He claims to have been injured on the Southern Railway on February 23, 1915. Can you state, after refreshing your memory from your records, if necessary, how soon after that date he returned to work? Answer – I think it was in ten or twelve days.

Q. So that he returned to work along about the 3rd of March, is that correct? Answer – I can’t say just the exact date, because he missed two reports about that time when he  didn’t work. I know he returned to work sometime after the 6th of March because he reported on the 13th of March. His week began on Monday and ended on the following Saturday. He missed the reports of the 27th of February and 6th of March.

Q. After he returned to work on the date you have stated, what was his condition with respect to his ability to perform his work, as compared with what it had been prior to February 24, 1915?


Mr. Patterson: Objected to, on the ground that it is calling for a medical expert opinion as to the

condition of Mr. Sullivan, for which witness has not been qualified. Answer – When he came back he went to work and said that he felt he could do as good work as ever, so far as he knew himself he felt all right, but that the doctors objected to his working because they said he was liable to fall off his wheel or anything like that. I saw no difference myself, but he himself said he felt that way.

Q. You mean that he felt as well as he had felt before? Answer – That is what he stated himself.

Q. Now, as a matter of fact, how did his work after the accident compare with his work before the accident? Answer – Well, he worked for us and was also working for the Adams Express Company at night; he was performing two duties, I don’t know hiw long.


Mr. Patterson: Do you know that he had this additional employment with the Adams Express Company?


Mr. McCandlish: Then, as I understand, after the accident, in addition to performing his duties for the Singer Sewing Machine Company, he was doing night work for the Adams Express Company, according to his statement to you?


Mr. Patterson: Objected to on the ground that the question was leading.

Answer – That is about all I knew about it in that line, as to his condition. I received a letter from

 
the Adams Express Company-----


Mr. Patterson: I object to any statement as to the contents of the letter, and move to strike out

 

what he said.


Mr. McCandlish: I am asking you now about what Mr. Sullivan told you with respect to his

 

working for the Adams Express Company.


Mr. Paterson: Objected to on the ground that the question has already been answered.

Answer – He told me that he couldn’t continue working for the Singer Company after his routes

were divided; that he wasn’t able to make a living on that, and he had to do something else; he said if we didn’t give him work enough in that way he would have to look for another position.

Q. Work in what way? Answer – Doing outside work in addition to working here. We require any man working for us to give his whole time to our business, and if at any time I find a man is doing anything outside of that I investigate it.

Q. Please state whether he was working on a salary or commission? Answer – Commission.

Q. How did his earnings, after he returned to work at the time you have mentioned, compare with his earnings prior to that time? Answer – He had half, he had half the amount of cards to work on that he had had prior to that time; the amount was cut in half.

Q. What was the number of the forms upon which he made his weekly report? Answer – No. 200

Q. State if those forms show his earnings during the weeks covered by his reports? Answer – Yes, sir.

Q. When was Mr. Sullivan’s route reduced, as you have stated? Answer – I can’t just say without looking at the records. Mr. Hill, the general agent at the central office, had repeatedly called my attention to the fact that Mr. Sullivan was not making good sakes on the route on which he was collecting, which ought to have produced at least two sales a week, and I was ordered to cut his route one –half, so that he might have time to make sales. Mr. Sullivan objected to that, but he was cut down all the same. To the best of my recollection, I think that was about the time he came back to work, or just prior to that. When he came back I said to him, “Mr. Sullivan, you won’t have such a big route to work because we have got to cut you down one-half”; He said, “All right; if I can’t make a living at that I will have to get something else to do.” He says, “I am able to do the work, but the doctors won’t allow me to do it.” To the best of my recollection, that is  about the whole of the conversation, in a nutshell. That was the reason why he was cut down. I thought it would just about fit him to give him half the route, but he objected to being cut down because he felt like he could do the whole route, but the doctors wouldn’t allow him.

Q. Can you consult your records and tell me what Mr. Sullivan’s earnings were in December, 1914; I will ask the same information for January, February, March and April, 1915

Answer:




December 6th, 1914

$22.80






December 12th 1914

$12.20






December 19th 1914

$12.60






December 26th 1914

$  8.80






January 2nd 1915


$  7.00






January 9th 1915


$14.00






January 16th 1915


$15.20






January 23rd 1915


$10.80






January 30th 1915


$11.40






February 6th 1915


$17.60






February 13th 1915

$14.10






February 20th 1915

$18.45


On the 27th he made no report, and the cash book is the only thing that will show that.

Q. Will the book show that he collected anything in those two weeks? Answer – No, sir, not unless he made reports. March 13 was his first report after that.

Q. He made no report between February 20 and March 13; is that right? Answer – Yes, sir.






March 13, 1915


$  4.30






March 20, 1915


$25.00






March 27, 1915


$  8.30






April 3, 1915


$24.10






April 10, 1915


$  8.00






April 17, 1915


$12.55






April 24, 1915


$12.80

Do you want May?

Q. Yes. Give us for May, June and July, up to the time he left the employment of the Company.






May 8, 1915


$15.10






May 15, 1915


$10.20






May 22, 1915


$  6.80






May 29, 1915


$15.40






June 5, 1915


$12.40






June 12, 1915


$  9.60






June 19, 1915


$12.20






June 26, 1915


$  8.40






July 3, 1915


$17.40






July 10, 1915


$17.00

Q. And July 10 was the last report he made? Answer – Yes, sir, that is the last report.

Q. I will now ask you to go back and give me the same information for the months of October and November, 1914.



October 3, 1914


$20.20






October 10, 1914


$25.05






October 17, 1914


$14.60






October 24, 1914


$18.00






October 31, 1914


$14.10






November 7, 1914

$27.60






November 14, 1914

$10.70






November 21, 1914

$17.00






November 29, 1914

$18.40

Q. The figures you have given, showing Mr. Sullivan’s earnings during the months covered by your statement, are taken from your records and are absolutely correct, are they not. Answer – Yes, sir; correct to the cent.

Q. After Mr. Sullivan returned to work in March 1915, did he make any statement or complaint to you or show any evidences of any injury received to his head? Answer – No sir, not to me; as to his head.

Q. About what, if anything, did he complain? Answer – He never complained about feeling bad-not to me, to the best of my knowledge, about anything. On every occasion of his talking about it he would say that he felt all right, but the doctors would say he was not all right; and he would always say “Of course I have got to obey the doctors, they know more about me than I know about myself” 

Q. During the time he worked for your company after February 23, 1915, state if you saw him have any fits of any kind. Answer – No, sir.

Q. Or any convulsions of any kind? Answer – No, sir.

Q. Or whether you observed anything abnormal about his condition at all? Answer – I did not.

Q. Or did it come to your knowledge in any way that he was suffering or claimed to be suffering from epilepsy or fits or convulsions? Answer – No, sir, not either one of those three.

CROSS EXAMINATION

By Mr. Patterson:

Q. Mr. Smith, be good enough to turn to your record for the month of September, 1914, and look at Mr. Sullivan’s earnings.






September 5, 1914

$21.50






September 12, 1914

$  6.40






September 19, 1914

$16.60






September 26, 1914

$25.10

Q. Now for August


August 1, 1914


$10.50






August 8, 1914


$25.30






August 15, 1914


$12.90






August 22, 1914


$16.80






August 29, 1914


$12.20

Q. Now for the month of July, 1914. That is the only other month I will ask you about.






July 4, 1914


$20.30






July 11, 1914


$15.50






July 18, 1914


$15.10






July 25, 1914


$14.90

Q. Do your records show the exact date on which Mr. Sullivan’s route was divided in half? Answer – Our records will show the number of cards he carried each month. Since I have been going over these reports I can’t remember whether the route was divided or not. But these reports will show exactly the number of cards that were delivered to him. Form No. 202 carried each man’s name and the amount of cards charged to him at the beginning of the month, and that is what we go by.

Q. Then you are unable to say whether you divide his route or not? Answer – We can tell by these sheets.

Q. Please be good enough to tell? Answer – The first week of April, 1915, he is charged with 180.

Q. If I understand, Mr. Smith, the amount of work which Mr. Sullivan was called upon to do was represented by certain cards delivered to him? Answer – Yes, sir.

Q. Now, will you state how many cards he had delivered to him for  February 1915? Answer – 287

Q  They were delivered to him prior to February 23rd? Answer – Yes, sir.

Q. How many were delivered to him for the month of March 1915 – Answer – 263, as shown by the record.

Q. How many were delivered to him for the month of April, 1915? Answer – 180

Q. Will you look and tell us how many for the month of May, 1915? Answer – 165.

Q. And how many for the month of June, 1915? Answer – 157. If he only had ten cards during the month and don’t make any sales during the month he is ten sales short of what he was at the beginning of the month.

Q. So from February, 1915, to June 1915, the cards which had been delivered to him as thhe basis of his word were reduced in number from 287 to 157? Answer – Yes, sir.

Q. With that statement or that information which you have taken from your records are you able to say approximately when Mr. Sullivan’s route was divided?  Answer – In the month of April.

Q. Did Mr. Sullivan, after February 23, 1915, leave his employment with you on more than one occasion? Answer – How do you mean to discontinue himself or just take off time? 

Q. Did he sever his connection with the company on more than one occasion? Answer – No, sir; he never did sever his connection with the company at all.

Q. Did he take any time off after the ten days or so immediately following February 23rd? Answer – Not to my knowledge. He reported here daily. Some days he might not have come in because it would have interfered with his duties. As a rule, he would come in every morning.

Q. Mr. Sullivan’s duties were chiefly away from the office? Answer – Yes, sir.

Q. How often would you average seeing him each day? Answer – Well, I would say that I would see him generally once every day.

Q. Sometimes would you not see him each day? Answer – Yes, sir. He kept his collection cards or slips at home, and would turn his money in here every morning mostly, though sometimes I would not see him.

Q. He could do his work practically in his own time, could he not? Answer – Yes, sir.

Q. Working on it all the time, or only a portion of the time, provided he did his work? Answer – No; we required him to give his whole time; if he was working for anybody else we would discontinue him.

Q. So long as he had no other employment, it was immaterial to you whether he took twenty-four hours or eight hours to perform his quota of work? Answer – He was one of the best collectors we had and I didn’t question him about his work, because he always produced.

Q. Did he keep his cards at home prior to February, 1915? Answer – He kept them there all the time.

Q. You saw Mr. Sullivan a few days after this alleged accident, did you not? Answer – I had a telegram from him and he came into the office, but I couldn’t say exactly what time that was; I received a telegram at my home. I was very much interested in him, and I had carried him to the depot that evening in my machine, with his wife.

Q. You saw him within the next two or three days, did you not? Answer – I really couldn’t say what time it was when he came back, but it wasn’t very long.

Q. What did you observe as to his physical condition at that time? Answer – He said then he had been hurt pretty bad; he had his arm in a sling; and as well as I can remember, he said he was going right back, wouldn’t be away for any length of time.

Q. Going back to Virginia? Answer – Yes, sir. And he asked me would I still hold his route. I said “Undoubtedly I will”, He said, “I think I will be all right within a few days; the doctors seem to think I am really worse than I am; but I will be back to week very shortly again.” Of course he wanted me to keep his route.

 Q. You saw the damages on his shoulder? Answer – Yes, he opened his clothes and showed me.

Q. His arm was in a sling? Answer – Yes, sir. But it wasn’t in splints when he returned.

Q. On his return after the first reip? Answer – Yes, sir.

Q. And that was the first time you saw him after his injury? Answer – Yes, sir.

Q. Are you able to say how long it was between the first and second trips? Answer – Not positively.

Q. Did Mr. Sullivan tell you about any other injuries which he had received than the injuries to his shoulder and arm? Answer – No, sir.

Q. What was the occasion of his showing you his body where he was hurt? Answer – He was talking to me here and others were sitting in the back room; of course we were not looking for him here at the time and were surprised to see him; both doctors were here.

Q. And he opened his clothing and showed you his body? Answer – He opened around here (indicating) showing his chest and stomach.

Q. Did he complain that he had been suffering from the emission of blood?


Mr. McCandlish: Question objected to on the ground that complaints of this character are mere

 self-serving declarations and not admissible. Answer – No.

Q. In response to a question asked you by counsel for the defendant, whether or not it ever came to your knowledge that Mr. Sullivan was suffering from fits, convulsions, or epilepsy, you said “No, none of these three”, I believe? Answer – Yes.  

Q. To your knowledge, prior to February 23, 1915, during the time he was in your employ, was he ever ill from any cause? Answer – Not to my knowledge. He seemed to be a man that we regarded here as a powerful man. Never to my knowledge was he sick or complaining, and he never lost any time.

RE-DIRECT EXAMINATION

By Mr. McCandlish:

Q. Have you any interest in this case one way or the other? Answer – Not the slightest bit in the world.

Further deponent saith not, and hereunto subscribed his name.

(Signed) Grant C. Smith.

“Certificate”

District of Columbia, ss:


I, Edmund Brady, a Notary Public in and for said District, do certify that, pursuant to agreement, the said parties to this cause, by their respective attorneys, appeared before me at the time and place mentioned in the foregoing deposition, together with the witness therein named for the defendant The Southern Railway Company; that before testifying said witness was by my duly cautioned and sworn to tell the truth, the whole truth, and nothing but the truth in said cause; that, in response to interrogatories and cross interrogatories by the respective attorneys of the parties, said witness gave his testimony, which was by me caused to be taken down in shorthand and afterwards by me caused to be correctly and fully extended and transcribed as appears in the foregoing sixteen pages; that said deposition was carefully read to or by the witness and was then and there, in my presence, subscribed by him; and I further certify that I have no interest, direct or indirect, in the case to which the above deposition relates, and am not the agent or attorney of any person having any interest therein.


Witness my hand and seal at Washington, D.C. this day of March 1916









Edmund Brady









Notary Public, D.C. (SEAL)

J. P. Leachman a witness called on behalf of the Southern Railway Company, one of the defendants, being duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. Keith:  

Q. Mr. Leachman, where do you live? Answer – I live near Bristow in this county, Prince William.

Q. How long have you lived in Prince William County? Answer – All my life.

Q. Have you held any positions in the county? Answer – Yes, sir, I have held several positions. I have been sheriff of the county, and tax collector, and I am tax collector now.

Q. You are tax collector now? Answer – Yes, sir, County Treasurer.

Q. Have you any connection with one of the banks here? Answer – Yes, sir, I was assistant Cashier in the National Bank of Manassas about seven years.

Q. You stated you are tax collector now; don’t you mean you are treasurer now? Answer – Yes, sir.

Q. Were you on train No. 17 that suffered an accident on the 23rd of February, 1915? Answer – Yes, sir.

Q. Train No. 17 of the Southern Railway? Answer – Ues, sir.

Q. Where were you sitting? Answer – I was sitting on the right hand side of the rear coach on the right hand side going south.

Q. Were you in the same coach as Mr. Sullivan? Answer – Yes, sir.

Q. Did you see him? Answer – Yes, sir. I didn’t see him about the time of accident, but I saw him and his wife and baby on the car between there and Manassas; I got on here to go home.

Q. Did you see him thrown from his seat? Answer – No, sir, I did not. I wasn’t looking in that direction at the time of the accident.

Q. Did you have your back to Mr. Sullivan at the time? Answer – I was sitting sideways on the seat looking out of the window this way (indicating), looking out into my field. The track runs along my field there, and I was looking out of the window at the time of the accident.

Q. What did you do after the accident? Did you walk through the car you were sitting in? Answer – Yes, sir, I was in and out of there several times. I was back and forth through the car several times. What I did immediately after the accident, I got to my feet as soon as I could, and there were two ladies on the car who were very much excited, and they were trying to get out of the rear of the car, and I thought probably the vestibule was fastened by the gates. Captain Payne went through. To keep them from climbing out, and I went with them to try to pacify them.

Q. You mean the gate out on the platform? Answer – Yes, sir.

Q. That was simply fastened in the usual way? Answer – Yes, sir, and they couldn’t get out without climbing over.

Q. There was not any wreckage there to prevent them getting out?


Mr. Mackey: Objected to as leading.


Mr. Keith: You say the gate was fastened; was there anything besides the gate to keep them from 

getting out. Answer – No sir, not there; at the other end of the car there was the wreckage on each side of the car. There was a lot of lumber down there that the engine had run into.

Q. Was there any wreckage on the inside of the car that you and Mr. Sullivan were on? Answer – Oh, no, sir. You see Mr. Sullivan was at the front end of the car, and this was at the rear end of the car the ladies tried to get out. Q. Was there any wreckage on the inside of the car you and Mr. Sullivan were on? Answer – Nothing but broken glass I saw. Q. State whether or not you saw any pig iron, pieces of  or anything of that sort? Answer – No, sir, I didn’t see anything of the sort. I don’t think the inside of the car was broken at all. I don’t think so. I have no recollection of seeing any break about the inside of the car at all, or anything except glass being inside of the car. Q. Can you say whether or not the door facing Mr. Sullivan – he was sitting right near the door, I believe – whether any part of that door was broken loose, or the door frame? Answer – I don’t think so. I went out of that door several times, and down the steps several times. Q. Was there any part of the door broken? Answer – I don’t think so. The only thing I saw broken loose was the outside end which enclosed the toilet; where the freight car side-swiped the car, it broke the outside of the car. I know the steps were intact and there was no trouble in getting up and down the steps. A little vestibule, a little place cut off on the outside of the aisle, there is a little partition and a place there and a seat there.


Mr. Mackey: You are speaking of the front of the car? Answer – Yes, sir.


Court: That is opposite the door which goes into the toilet? Answer – Yes, sir.

Mr. Keith: You say the outside was side-swiped a little, but no wreckage from that came inside?

 
Answer – Nothing but glass; glass flew all over the car.

Q. State how the collision affected you? Did it throw you out of your seat? Answer – No, sir; strange to say, I never could account for it, but, as I said before, I was sitting sideways in my seat looking out the window, and the object in looking out the window I was having a field plowed, and I was looking to see if the man got through plowing that day, and I happened to be looking that way when the crash came, and it didn’t throw me anywhere. I felt two shocks. Q. Where was Mr. Sullivan when you saw him? Answer – Mr. Sullivan, when I last saw him, was on the seat next to the last seat.


Mr. Mackey: that was before the accident? Answer – Yes, sir, before the accident. He was on the

seat right up next to the water closet. Q. The front seat? Answer – Yes, sir. There are two seats facing each other, but he was on the seat facing this way; he was on the corner, and his wife up there, and he had the baby in his arms.


Mr. Keith: After the accident where was he? Answer – When I next saw him he was past the

 

compartment there, and on this side here.


Mr. Mackey: On the other side of the car? Answer – On the side of the car, but in this little 



vestibule I suppose you call it. There is a little place in front and on the side.


Court: That is the seat which runs parallel with the car and opposite the toilet? Answer – Yes, sir;

 

yes, it is opposite the toilet.


Mr. Keith: Did you see the baby after the accident? Answer – I don’t remember whether I did or

not. It was some little while after the accident before my attention was particularly attracted to Mr. Sullivan. I helped these ladies to get off the car, and took them to my house. The first thing I did after the accident, I went to the engine. I assisted someone in getting the fireman out. Q. State whether or not you heard the baby scream or cry, or give any indication of being hurt? Answer – No, sir; in fact, except to see the baby in Mr. Sullivan’s arms between here and Bristow, I don’t remember anything about the baby.

Q. After that accident did you notice anything in the way of wreckage between you and where Mr. Sullivan was sitting that could have hit Mr. Sullivan? Answer – No, sir, I didn’t see anything at all except glass. I don’t think there was anything in the car but glass.


Mr. Mackey: There is no claim that there was any wreckage between where this gentleman was

 

sitting and where Mr. Sullivan was sitting.


Mr. Keith: Now, you have heard Mr. Mackey’s statement that there was a board sticking through

the window, clear through the window connecting the two windows across the aisle of the car; was there anything of that sort in that car? Answer – I don’t think so. I went up and down the aisle, and I think I would have come in contact with the board if it had been there. Q. Did you hear Mr. Sullivan make any complaint of any injury he had suffered? Answer – When my attention was particularly attracted to him, he was crying, and he seemed to be in a good deal of pain He was sitting up straight, up in the seat, and no doctor had gotten to him at that time. I offered to investigate to see if his arm was broken, and see what the trouble was, and he told me to let him alone, and not touch him, and I let him alone. Q. He didn’t make any complaint of injury to his head? Answer – No, sir. Q. You didn’t see any blood on his head? Answer – No, sir.


Mr. Mackey: We do not claim so; it was a contused wound.


Mr. Keith: When do you claim that he found that he had that bruise on the back of the head?


Mr. Mackey: Some days after.


Mr. Keith: Did you see Mr. Sullivan after this injury? Answer – No, sir. Q. The day after or the

week after? Answer – No, sir, I never saw him until after that. I believe since this trial began is the first time I have seen him since.


Mr. Keith: ” That is all.


Mr. Browning (Geo. L.): Q. Mr. Leachman, you said, I believe, you were sitting rather sideways?

Answer – There was no one in the seat but myself, and I was sitting looking out of the window looking at my field to see if my man had finished plowing the field that day. Q. now, Mr. Leachman, what was the extent of any shock that you felt occasioned by the impact of the collision? Answer – As I stated before, it was very slight. I felt just like the train stopping when they apply the brakes, or something like that, and it seemed to me that there were two of them. I don’t know why, but I thought there were two sudden stoppages, but it wasn’t severe enough to throw me against the back of the seat in front of me. I wasn’t suspecting anything of the kind and was not braced. Q. Well, Mr. Leachman, if you had been sitting with your face facing the front of the car, you would have had a prop or stay in the position of your feet; sitting sideways, as you were sitting, you had no support or stay, did you?


Mr. Mackey: Objected to as argumentative.


Court: That is leading.


Mr. Browning: I have him on cross examination.


Court: But he is your own witness.


Mr. Browning: But he was not introduced by us.


Court: But I imagine that he is your witness. I think. Mr. Leachman has explained it as well as he

 

could, that he was sitting sideways. Answer: I suppose he is referring to the little foot rest

 

underneath that I could have pressed my feet against?


Mr. Browning: Yes, sir. Answer – I could have done that equally as well sitting sideways. I don’t

 

remember that I had my feet against that at all. I don’t remember about that.

CROSS EXAMINATION

By Mr. Mackey:

Q. You were sitting on the right hand side, and in the rear of the car? Answer – No, sir, about middle way of the coach.

Q. And, as you approached the engine from that direction the nearer you approached the engine the greater the wreckage; is that right? Answer – I don’t know whether the glass was worse at that end or not; the windows were wiped out all down the coach.

Q. When you got to the baggage coach near the engine, it was turned over and almost demolished? Answer I think the baggage coach had raised off the trucks, and sort of run up on the tender. I don’t think it was turned over.

Q. Where was the engine? Answer – The engine was down the bank, or partly down the bank, and up against a telegraph pole, which the impact had broken off.

Q. The engine had turned clean over, hadn’t it? Answer – No, but it was practically over.

Q. One piece of steel rail had gone clean through the forward part of the engine? Answer – I don’t recall; I didn’t examine the engine very much.

Q. It had gone clean through the cylinder head of the engine, the rail? Answer – That may be so, but I don’t remember; the engine was very much of a wreck, I know that.

Q. Now, when you got there -----


Court: He was there already.

 
Mr. Mackey: Q. When you first left the car you went up to the engine to help the fireman under

the wreckage? Answer – Yes, sir, to see if I could render any assistance to him. Q. Did you remain there until you got the fireman out of the wreckage? Answer – Yes, sir, they got him out very quickly. Q. How long did you remain there? Answer – I don’t think I remained there but a very few minutes.


Mr. Hall: Is it relevant how long it took to get the fireman out?


Mr. Mackey: It was very easy to remove a board which was obstructing the car.


Court: That is why he went out? Answer – I don’t think you have me straight on that; I say the

first thing I did, I went to Capt. Payne to keep the ladies from climbing out. I was about midway, and I went to the rear end. They went to the rear end to try to get out, and Capt. Payne saw what they were going to do, and he went to try to pacify them, and I went there with him, and I went down the steps and over on a pile of plank that had been thrown down there from one of the wrecked freight cars and from there on up to the engine, a distance of one car or one car and the tender.


Mr. Mackey: So, when you went up there, you had gone to the rear of the car and directed these

ladies to remain where they were, and to take their seats? Answer – Yes, sir. Q. And then you went to where the lumber was piled on the side of the car? Answer – Yes, sir.


Court: Did you go up by walking through the car, or getting out? Answer – Through the car.

By Mr. Mackey: 

Q. On which side was the lumber piled? Answer – On both sides. I remember particularly the lumber was on the right hand side, or the side I got off on.

Q. This lumber was evidently thrown there with great force and violence? Answer – Yes, sir, off the wrecked car.

Q. And on both sides of the car Mr. Sullivan was on? Answer – I don’t remember whether there was any between the two tracks. My recollection of the lumber particularly is what was on the right hand side where I got off, because I stepped off on some lumber, and went on around.

Q. You did not go around the side to see if some of this lumber was sticking through the car? You were somewhat excited? Answer – I dare say I was. My testimony as to that, Mr. Mackey, would be if there was any lumber sticking through the window or across the aisle of the car, I must have come in contract with it when I went from the rear to the front end of the car.

Q. You do not recall seeing the lumber? Answer – No, sir.

Q. But you will not say there was no lumber sticking from the outside to the inside of the car from the lumber piled around it? Answer – I say I didn’t see it.

Q. And you will not go to the extent of saying there was not any there? Answer – I say I didn’t see any there.

Q. The front of this passenger car was jammed in, although you could go in and out of the door, the front was jammed in, wasn’t it? Answer – I don’t think so. The outside corner was broken.

Q. That is, the southeast corner of it? Answer – Yes, sir.

Q. It was coming from the north? Answer – The front corner on the left hand side.

Q. Will you say that these ladies were not injured and their faces cut? Answer – No, sir, I didn’t say that.

Q. What was their condition? Answer – One of them had a glass cut somewhere about her face, I think, or hand, I don’t know which. I helped them off the car and they walked from there over to my house, and I gave them supper and then helped them on another train which came to meet them, and they went their way.

Q. Did you see Dr. Wine in the wreckage? Answer – I saw him on the ground afterwards.

Q. Did you see him on the car? Answer – Yes, sir, I saw him on the car before he got to Bristow, when he was sitting in the car with Mr. Frank Ruffner. I don’t think there were over seven or eight people on the car.

Q. Did you observe Dr. Wine pick up a piece of the front door jam and hand it to Sullivan and say “Keep that as a memento”? Answer – No, sir.

Q. Do you say that is not so? Answer – No, sir, I don’t say that is not so. I say I didn’t see it.

Q. Did Mr. Sullivan appear to be hurt? Answer – He was making a whole lot of fuss; I suppose that he thought he was hurt.

Q. You haven’t any prejudice against him? Answer – None in the world.

Q. You haven’t any reason to believe that he is pretending to be hurt? Answer – None in the world.

Q. How fast was the train going? Answer – I haven’t any idea.

Q. It stopped pretty suddenly/ Answer – It stopped in a pretty short distance.


Dr. B. F. Iden called on behalf of the Southern Railway Company, being duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. Hall:

Q. Dr. Iden, where do you live? Answer – Manassas.

Q. How long have you lived here? Answer – Forty-three years.

Q. And what is your occupation? Answer – Physician.

Q. Do you know the plaintiff, Mr. Sullivan,, in this case, the gentleman sitting right around here? Answer – I never saw him but once before in my life.

Q. Tell the jury the circumstances under which you saw him? Answer – I went up to the wreck that night on the wrecking car, and then, after doing what I could for those there I went up to Mr. Halterman’s and saw Mr. Sullivan there.

Q. Did you make an examination of him? Answer – Yes, sir.

Q. Just tell the jury what kind of an examination you made? Answer – We took his clothes off, and examined him by looking at him, but he wouldn’t let anyone touch him or do anything for him at all. All we could do was to look at him. We wouldn’t let you manipulate it; I saw no evidence of injury at all except the complaints he was making. I saw no lesions and no deformity whatever.

Q. Did you examine his head? Answer – Yes, I examined his head.

Q. State what you found, if anything, the matter with his head? Answer – Not a thing. There wasn’t a scratch on his head, and not a bruise, as far as I saw.

Q. State whether or not he made any complaint about his head? Answer – He never made any complaint about his head.

Q. State what he made complaint about? Answer – Just his shoulder; said it hurt him.

Q. State whether or not his shoulder was dislocated, in your opinion? Answer – In my opinion it was not.

Q. On what do you base that opinion? Answer – No deformity.

Q.  Explain to the jury if his shoulder has been dislocated what would have been the condition? Answer – There would have been a deformity, there would have been a depression.

Q. Do you mean one would have been larger, or had a hole in it? Answer – There would have been a hole in it.

Q. I don’t know whether they understand what a deformity is? Answer – A deformity is not the normal formation.

Q. His formation was normal? Answer – His formation was normal.

Q. Did he complain about his stomach at all? Answer – I never heard any complaint about his stomach at all.

Q. State whether or not you saw any bruise on his stomach? Answer – I never saw any bruise at all on his stomach.

Q. State whether or not, in your opinion, a blow on the stomach, sufficient to cause the emission of blood from the intestines, would have left some bruise outward sign? Answer – Oh, yes, it would have left some impression there, something outside.

Q. There would have been some evidence of it, would there? Answer – I think so.

Q. How long have you been practicing here in the county, doctor? Answer – In Manassas?

Q. In the County of Prince William? Answer – Forty-two years.

Q. All over the county, I guess? Answer – All over the county and in two or three other counties.

Q. From what school did you graduate? Answer – The Allopathic School of Baltimore, now the College of Physicians and Surgeons, and from the Washington College, I graduated there.

Q. Doctor, in your opinion, would a blow on the head of any considerable violence have left some mark? Answer – I should think so.

Q. Would there not naturally have been some swelling or some evidence of injury to his head when you examined him, if there had been any severe blow? Answer – At that time there wouldn’t have been any swelling, but there would have been some evidence of a blow if he had had a blow on his head at that time.

Q. How long after the accident did you examine him? Answer – I don’t know exactly how long it was. I don’t remember. I suppose it was about nine o’clock when I got up there, but I couldn’t tell.

Q. It was the same night of the accident? Answer – It was the same night of the accident; I was taken up on the wreck car, and there were several other physicians taken there at the same time.

CROSS EXAMINATION

By Mr. Mackey:

Q. Doctor, how long have you been in the employ, as a railroad surgeon, of the Southern Railway? Answer – Well, I have been in the employ of this road ever since it has been a Southern Railway.

Q. Have you ever testified in favor of anyone who got hurt on the Southern Railway, in court? Answer – I don’t know that I ever did; I don’t know that I was ever called on.

Q. You have always testified against the party who got hurt, when anybody brought suit against the Southern Railway? Answer – I have always testified to what I saw.

Q. Do you get a salary, or so much a case? Answer – No, sir, I get paid for what I do.

Q. Now, doctor, when you saw him his arm had been set by Dr. Wine, had it not? It had already been set, had it not? Answer – I don’t believe that.

Q. Now, as a matter of fact, you don’t know whether it had or not? Answer – No, sir, I do not.

Q. And after it had been set you would not find any deformity, would you? Answer – No, indeed.

Q. So what you mean by that is you don’t believe the other doctor? Answer – That is so, I don’t believe the other doctor, I don’t believe he set that arm.

Q. That is common among doctors, they don’t believe each other? Answer – Yes, but no more than lawyers.

Q. It is like everybody else, they don’t believe each other. How did you make the examination to determine this dislocation. Answer – I didn’t examine it, but you can’t reduce a dislocation unless you manipulate the arm.

Q. It would be very painful if you did manipulate it? Answer – I have set hundreds and hundreds of them, but I never heard anybody complain as much as he did that night.

Q. Do you think it is a pleasurable sensation to have an arm manipulated? Answer – No.

Q. It is a very painful sensation, isn’t it? Answer – Not so much so.

Q. What was the need of manipulating it if Dr. Wine had already set it? Answer – There was no need of it at all.

Q. So Mr. Sullivan was right in not allowing you to manipulate it? Answer – He wouldn’t let anybody manipulate it.

Q. If your arm had been set, you would not let anybody manipulate it? Answer – No.

Q. And you would not let anybody play with your arm or experiment with it? Answer – No.

Q. And you would not let anybody play with your arm or experiment with it? Answer – No.

Q. You heard his complaints, and did not see any deformity? Answer – No deformity.

Q. And if it had been set you admit that there would not be any deformity? Answer – No indeed.

Q. We agree on that point, doctor. Didn’t you claim to Dr. Wine that you had set the shoulder, and did not Dr. Wine claim that he had set it, and didn’t you get into quite a dispute there? Answer – No, sir.

Q. You did not have any dispute? Answer – No, sir.

Q. Now, doctor, as a matter of fact, ---- Answer – Dr. Wine never said that he set it either.

Q. Are you sure you examined his head? Answer – Yes, sir.

Q. What part of his head did you examine? Answer – I ran my hand all over his head.

Q. Just like this (illustrating) Answer – Yes, sir.

Q. Is that all the examination you made? Answer – Yes, sir.

Q. Did you make any examination at the base of the brain to find if there was tenderness there? Ans. No.

Q. And there would be no swelling there at the time you were there? Ans. – If he had a lick there would be.

Q. The swelling would not occur until sometime after, it was too early to observe swelling? Answer – No.

Q. Didn’t you just say so? Answer – No, I say there would be some evidence of injury.

Q. Didn’t you say that it was too early to observe whether there was swelling? Ans. – Extensive swelling.

Q. And you did not put your hand at the base of the brain to ascertain if there was tenderness? Ans. No.

Q. So, having no swelling, and no examination as to tenderness, you don’t know whether there had been a blow at the base of the brain, or not; that is right, isn’t it? Answer – Yes, sir.

Q. Sure, Now, doctor, a great many wounds --- Answer – I don’t see how he could get a wound at the base of the brain.

Q. Mr. Hall didn’t see how he could see the back of his neck; he couldn’t see the base of his brain, but he could feel it; that is a fact? Answer – I don’t see how he could get a lick at the base of the brain.

Q. Is it any more difficult to get a lick at the base of the brain than at the base of the nose? Answer – That isn’t the base of the brain; the base of the brain is at the spinal column and the brain.

Q. If he got a blow there it would be a blow at the base of the brain, as near as it could be? Answer – As near as it could be.

Q. You never examined his stomach any day after that to ascertain if there was swelling and tenderness? Answer – No, sir. I never saw him any more after that night.

Q. And if the swelling on the neck would not develop right away, the swelling on the stomach would not develop right away? Answer – No, sir.

RE-DIRECT EXAMINATION

By Mr. Browning, (A. T.)

Q. Doctor, you are not in the employment of the Chesapeake and Ohio Railway Company are you? Answer – No, sir.

Q. And never have been? Answer – No sir.

Q. Was Dr. Wine with you when you went over to Mr. Halterman’s  Answer – He was there at the house when I went there.

Q. Did Mr. Sullivan attempt to give you a history of the accident? Answer – No, he didn’t attempt to give any history at all.

Q. Was anything said about setting his arm? Answer – No.

Q. Or about his arm having been set? Answer – No, nothing was said about it at all.

Q. For what purpose did you and Dr. Wine go there? Answer – I didn’t go there with Dr. Wine; I found Dr. Wine there when I went there.


Mr. Mackey: You found Mr. Sullivan’s arm in a sling when you got there? Answer – No , he

didn’t have it in a sling. Q. How was the arm supported? Answer – There wasn’t anything supporting his arm; he had not had it in a sling that I could see.


Mr. Browning: Doctor, it is in evidence, undisputed, that this accident occurred between 6: 30

and 6:35 P.M.; you were there about nine? Answer – I suppose I was. Q. State whether or not an injury to the head sufficiently sever to produce a lesion of the brain would, during that time, have made any visible external contusion? Answer – I think it would.


Mr. Hall: Now, doctor, would you let your employment by the Southern Railway affect you in

any way with respect to the truth in making the examination of a patient. Answer – I don’t think I would; I don’t think you can get anybody in the county to testify to it.


Mr. Mackey: I am sure I would not.

Q. Now, doctor, let me ask you this: An injury to the shoulder by what we call countercoup causes injury to the brain? Answer – I don’t see how it would any more than to the foot.

Q. An injury by countercoup to the shoulder might cause injury to the foot? Answer – I don’t see how.

Q. Isn’t it a fact that people often, by jumping from a roof, have concussion of the brain by what is called contrecoup? Answer – I think so.

Q. And so an injury to the arm might cause injury to the brain? Answer – I don’t think so.

Q. Did you hear Dr. Williams’ deposition where a man struck at a baseball, and the blow of the ball on the bat, by contrecoup, caused a rupture of a vessel? Answer – No.

Q. Do you dispute, as a medical question, that that could occur? Answer – That a shock from a blow on a baseball bat would cause it?


Court: Haven’t you got that wrong? Wasn’t it the exertion? He didn’t get a lick at all.


Mr. Mackey: Not the shock, but the contrecoup, as they call it, caused a rupture of the blood

 

vessel in the brain. 

Answer – I think the exertion might cause it, but not the shock.

Q. A man might have a severe shock to the spinal cord through an injury to the shoulder, might he not? Answer – I don’t think so.

Q. You don’t think that? Answer – No, not unless it was very severe.

Q. Are not the bones of the shoulder connected with the same frame-work that the spinal column is connected with? Answer – Not exactly, no more than by muscle attachment.

Q. It is all closely connected by muscle attachment? Answer Yes, sir.

Q. So then a blow to the shoulder would cause shock to the spinal cord? Answer – If it was sufficient.

Q. And from there to the brain? Answer – If the blow was sufficient.

Q. I understand you were there three hours after the accident, at his house, and saw Mr. Sullivan three hours after the accident? Answer  I don’t know how long; the news had to come to Manassas, and I got on the wreck car and went there.

Q. You had gotten the news at Manassas, and found the car and went down there? Answer – I didn’t have to find it, the car was ready when I got there.


Mr. Keith: In all of your experience did you ever know a blow to the head or any part of the body

 

to produce epilepsy? Answer – Never in my life.


Mr. Mackey: I would like to ask if you ever treated a case of epilepsy? Answer – Yes, sir, many 

of them. Q. How many cases? Answer – I don’t know. Q. What was the cause of them? Answer – That is a question that has never been settled by the medical profession. Q. Where is the seap of epilepsy, doctor? Answer – It is supposed to be the brain, I reckon. Q. Is it in the brain or in what is called the medulla oblongata at the end of the spinal cord? Answer – You are too hard for me. Q. It might be in the spinal cord, the seat of epilepsy? Answer – It might be. Q. Do you disagree with doctors or specialists on epilepsy who claim that traumatism or a blow is the most common form of epilepsy? Answer – I do.


Mr. Keith: Can you produce any such authority?


Mr. Mackey: I think Dr. Williams and Dr. Bacon both testified to it.

Q. Have you ever heard of a child falling from the arms of a nurse, or falling on the hearth of a fireside, and afterwards having epilepsy from that, and being a confirmed epileptic? Answer – No, I never did.

Q. Would a blow that caused overlapping of the skull cause epilepsy? Answer – I suppose compression of the brain would cause epilepsy. 

Q. Now, you admit that, don’t you? Answer – It might cause epilepsy.

Q. And it could be caused by overlapping of the skull, couldn’t it? Answer – I never saw one caused by overlapping the skull.

Q. But you admit it could be that way? Answer – It might be.

Q. You know that when babies are laid on their backs by nurses there follows often an overlapping of the skull? Answer – No.

Q. Did you ever hear of trismus nascentium, the overlapping of the skull? Answer – No.

Q. What medical books have you read in late years? Answer – I can’t remember.

Q. Have you ever read a book called Trismus Nascentium, the cause of overlapping of the skull in infants? Answer – No.

Q. Do you say it is not a fact? Answer – I never heard anything about it.

(Mr. Hall here refers to the testimony of Dr. Bacon in regard to subject above referred to and reads same to Mr. Mackey)

AFTERNOON SESSION

V. A. Payne, another witness called on behalf of the Southern Railway Company, being duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. Keith:

Q. Captain, what is your employment? Answer – Conductor, Southern Railway.

Q. How long have you been a conductor? Answer – 23 years.

Q. Running on the Southern Railway all that time? Answer – Yes, sir.

Q. Were you the conductor on No. 17 that was in the accident the 23rd of February 1915? Answer Yes, sir

Q. When did you leave Alexandria? Answer – We left Alexandria about 5:12 that was our leaving time.

Q. What time did you reach the point where this accident took place? Answer – 6:32

Q. Were you running on your usual schedule?  Answer – Yes, sir.

Q. How fast were you running then? Answer – I judge we were making about 30 to 35 miles an hour.

Q. Will you state to the jury what took place at the time of the accident, just how it occurred, so far as you observed it? Answer – I didn’t see it until after it was all over. I was inside of the car and couldn’t see what was in front of us until after it was all over.

Q. After it was all over did you go through the coaches that were left on the track? Answer – Yes, sir.

Q. What coaches were left on the track, what cars? Answer – The first class coach, as we call it, had all the wheels on the track, and the combination car, the north truck was on the track and the south truck was setting up on a pile of rubbish or trash in that shape (illustrating).

Q. The first class coach, as you call it, did not leave the track at all? Answer – No, sir.

Q. How soon after the accident did you go through that coach? Answer – It wasn’t over a couple of minutes

Q. Which end of the coach did you get on? Answer – I came through the combined car through the south end of the car.

Q. What was the condition of the coach when you came through it? Answer – It was all right inside. All I saw was some glass knocked over the seats.

Q. Was there anything else broken in it? Answer – Not that I saw broken on the inside.

Q. What was your object in going through? Answer – We had to go through to get the names of the people who were hurt, and those on the train, and see the extent of the injuries, to report to the superintendent.

Q. Did you observe the condition of the car as you went through it? Answer – Not at the present time, I got the names of the passengers first and then examined the car.

Q. You did examine the car? Answer – Yes, sir.

Q. State whether or not you found any wreckage inside of the car outside of the glass? Answer – I found nothing but the glass laying on the seats which had been broken out of the windows.

Q. Was there any part of the door or door frame broken? Answer – Not that I saw.

Q. What kind of car was it, wood or steel? Answer – A steel car.

Q. Did you see Mr. Sullivan? Answer – Yes, sir.

Q. Where was he? Answer – Standing between the first two seats on the left hand side going south.

Q. Did you see the baby? Answer – I saw the baby, but I don’t remember who had the baby now; someone had the baby, but I don’t remember who it was.

Q. Was there any indication that the baby had been hurt? Answer – No, sir.

Q. What was the condition of your engine and the coaches that were attached to it before the accident? Answer – They were all good, so far as I know.

Q. There was nothing wrong with the engine or coaches in any way? Answer – Nothing so far as I know.

Q. Was that a modern steel car? Answer – Yes, sir, one of our steel coaches. It had been in service, I guess, about three years.

Q. Was there anything wrong with the track that you were running over? Answer – Not that I know of. Everything was all right, so far as I know, up to the present; I passed over that track twice a day.

CROSS EXAMINATION

By Mr. Mackey:

Q. You say this was a steel car? Answer – Yes, sir.

Q. The front door jambs were wood and the toilets inside are wooden structures, are they not? Answer – The door facing and frame was wood.

Q. The door jamb was wood? Answer – Yes, sir.

Q. And there was a good deal of wood at both ends of the car? Answer – Not so much wood in that car; that is what we call a steel car.

Q. After the accident the car was sent to the shop and rebuilt, and it is running now on the road? Answer – Yes, sir.


Dr. W. F. Merchant, another witness called on behalf of the Southern Railway Company, being duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. Hall:

Q. Doctor, where do you live? Answer – Manassas.

Q. What is your occupation? Answer – Physician and Surgeon.

Q. What length of time have you been practicing here at Manassas? Answer – Six or seven years.

Q. Does your practice carry you around through the county? Answer – Yes, I have practiced medicine all together nineteen years, but six years here.

Q. You moved from Richmond here? Answer – from Rome, Georgia, but I went from Richmond to Rome, Georgia.

Q. You graduated from what school? Answer – The University College of Medicine, Richmond.

Q. Do you know Mr. Sullivan, the plaintiff here? Answer – Yes, sir, I have seen him twice before.

Q. When did you first see him, when was it? A.- Either three or four days after the wreck up here occurred.

Q. Tell the jury what, if any, examination you made of Mr. Sullivan at that time? Answer – Yes, sir, I made a right thorough examination.

Q. Describe it to the jury. Answer – His left arm and shoulder were bandaged; I didn’t take the bandage down because Dr. Wine, with whom I saw him, said the shoulder had been dislocated and that he had reduced the dislocation and there was nothing else at all wrong with him. I didn’t find a scratch, or bump, or any other point on him that was even tender.

Q. Did you go over him for the purpose of examining whether he was tender or not? Answer – Yes, sir.

Q. You fingered him and thumped him, is the way you did it? Answer – Yes, sir.

Q. I suppose you thumped him? Answer – Not thumped him so much as felt him.

Q. Tell whether you made an examination of his head? Answer – Yes, sir, I examined his head and back of his neck.

Q. State what, if anything, you found the matter with the head and back of the neck? Answer – Nothing.

Q. Did you find any evidence of a recent blow to the back of his head? Answer – None whatever.

Q. State whether or not there was any swelling at the back of the head? Answer – None at all.

Q. State what, if anything, was wrong with his abdomen or stomach? Answer – there was nothing the matter with his abdomen; he was getting ready to go to Washington, which he did, and came down as far as Manassas on the same train with me, and he walked all right.

Q. What time of the day was it you made this examination? Answer – I went up there in the afternoon, I think it was. I went up on No. 15 and came back on 44; train 15 leaves here about 5:12 and arrives here at 6:45 that is, approximately, but I don’t know the exact minute.

Q. You saw Mr. Sullivan was on his way to Washington? Answer – Yes, sir. After we examined him he put his coat and hat on and came to the station and took the train to Washington.

Q. State what complaint he made to you at that time? Answer – He did say he had passed some blood from his bowls; I asked him where it was, and he said in the privy. Dr Wine went out and looked and came back and reported that there was no blood there.

Q. There was no blood there? Answer – There was no blood there.

Q. State whether or not he complained, at that time, about his head? Answer – No, sir, he did not. The only complaint that he had was his left shoulder.

Q. Now doctor, when was the next time you saw Mr. Sullivan? Answer – I saw him in November in Dr. Hooe’s office in Washington, with Dr. Lemon. It was in November, but I do not recall the date.

Q. The early part of November or the latter part? Answer – I will not say for sure about it except it was in November. I could tell by going back to my visiting list, but I don’t recall just the date.

Q. Now, will you tell us whether you made an examination of Mr. Sullivan at that time in Dr. Hooe’s office? Answer – Yes, sir.

Q. Now, then, state the result of that examination? Answer – We found nothing wrong with him. He was in good plight, and was fairly plump. The muscles were all well developed, and there seemed to be no atrophy about the muscles, and the reflexes were all right, and we found absolutely nothing wrong with him so far as we could tell.

Q. State whether or not there was any bruised bump or contusion on his head at that time? Answer – None.

Q. Was there anything on his stomach, at that time, that indicated trouble? Answer – No, sir, nothing at all.

Q. 
Mr. Mackey: Who claimed that there was? This does not refute anything because nobody claimed

in November, nine months after the accident, he had anything wrong with his stomach or bump on his head.


Mr. Hall: He testified yesterday most emphatically he had a bump on his head.

Q. Do you remember when Mr. Sullivan was dressing and getting ready to go to Washington on your first examination, whether anybody helped him on with his coat? Answer – I think somebody helped him on with his coat. One arm was bandaged up against his chest in this way (illustrating), and I think someone helped him on with his coat.

Q. State whether or not there was anything abnormal about Mr. Sullivan’s appearance at the time you examined him in November? Answer – Nothing that I could discover.

Q. doctor, in your opinion, if Mr. Sullivan had received a blow in the stomach sufficient to cause emission of blood from his bowels, would such a blow have left some mark visible three or four days after the accident? Answer – Well, it might and it might not. A blow on the abdomen through the clothes sometimes leaves no bruise on the skin at all.

Q. Doctor, will you say whether, in all your practice, you have ever had a case of epilepsy that resulted from a blow on the head?


Mr. Mackey: He has not shown that he ever had a case of epilepsy which resulted from eating

 

strawberries.


Mr. Hall: I withdraw the question.

Q. Have you ever had a case of epilepsy in your medical experience? Answer – a great many.

Q. I understand you to say a great many; is that your experience? Answer – Yes, sir.

Q. Have you ever had one which resulted from a blow on the head? Answer – I can’t say I have although such things occur. In my own practice I have not seen one.

Q. And have you ever had, in your practice, any such disease to result from a blow to the body? Ans. No.

Q. I understand, of course, that such things are medical possibilities? Answer – Probably so.

Q. I am asking you about your own experience? Answer – In my own experience I have never had one to result from a blow on the head or body either one.

CROSS EXAMINATION

By Mr. Mackey:

Q. Did you ever hear of an epileptic having his skull trephined ? Answer – Yes, sir.

Q. That is, putting a silver or gold plate in the skull to prevent pressure on the brain? Answer – Yes, sir.

Q. And in such case is epilepsy due to a blow? Answer – From a fracture of the skull, or depression.

Q. So, if a child dropped on the floor or out of its highchair and got a depression of the skull it might be an epileptic the balance of its life? Answer – Yes, sir.

Q. Do you know Dr. Tom A. Williams, by reputation, as a neurologist? Answer – Yes, sir.

Q. He is a very high authority, is he not? Answer – I think he stands very well.

Q. A member of the National Association for the study of epilepsy? Answer – I think so, But I am not sure about it.

Q. You have read about him in medical journals? Answer – I have read a number of papers he has written.

Q. Dr. Williams says that a blow sufficient to dislocate a shoulder might by what is called contrecoup – a contrary cut, literally, that means – cause sufficient shock to the brain to cause epilepsy; is not that so? Answer – I can’t say whether it is so or not, because I haven’t seen such a case and haven’t heard such a proposition advanced before.

Q. You do not question the fact that a severe blow on any part of the body might transmit the shock, either mechanically or through reflex action, to the brain? Answer – There is only one kind of blow I could imagine would do that, and that would be a man falling and landing on his feet. He might fracture the base of the skull; I have seen one such case.

Q. And epilepsy might result from that? Ans. – Possibly. The only case I have seen there was no epilepsy.

Q. Now, doctor, there are a great many injuries to the brain that do not cause epilepsy? Answer – Yes, sir.

Q. A great many injuries to the brain which would cause insanity and not epilepsy, isn’t that so. Answer – Probable so.

Q. Insanity is a disease of a nerve center in the brain, isn’t it? Answer – It is certainly a disease of the brain cell.

Q. How many supreme nerve centers are there in the brain? Answer – I couldn’t tell you, I don’t know.

Q. An injury to anyone of those centers might cause insanity; is that right? Answer – I don’t know that any one might, but a number might.

Q. An injury which would cause insanity might cause epilepsy? Answer – That might be true, but I want to say that I am not an expert on the brain or insanity either, or neurology. Those things I know but little about.

Q. Now, doctor, a very slight blow on the head, or a jar to the head might cause a hemorrhage, might it not, in the brain? Answer – Not a very slight one; the brain is pretty well protected by the skull, and the skull is a hard casing to protect the brain.

Q. Now, doctor, we will take your case of a man who lands heavily on his feet, and epilepsy results as a possibility. Landing on the feet might cause a hemorrhage in the brain? Answer – It might.

Q. And as the result of that hemorrhage in the brain epilepsy might follow? Answer – It would be pressure on the brain, but whether it would be epileptic in form or some other I don’t know.

Q. It might take the form of paralysis of the motor or censory nerve, or of epilepsy? Answer – It might, but I have never seen one.

Q. When you examined Mr. Sullivan in November, nine months about, after this injury, if he had been an epileptic you couldn’t tell that, could you? Answer – Not unless I had seen him have a fit.

Q. So a man like Dr. Bacon, who had seen him in a fit, would know more about him being an epileptic than a man who had not? Answer – Yes.

Q. And a layman who saw him in a fit would know more about his having fits than a doctor who had not seen him, whether the fit was epileptic? Answer – Yes, I think he would if he had an epileptic fit. He could tell a convulsion when he saw it whether it was epileptic or otherwise.

Q. So you were in this position: Owing to the infirmity of medical science you could not tell, by examining Mr. Sullivan in November, 1915, whether he was an epileptic or not. That isn’t your fault, but it is the fault of science, isn’t it? Answer – I couldn’t tell whether he had epilepsy or not, there was nothing to tell it. A confirmed epileptic has peculiarities which you will notice, but I didn’t notice any.

Q. Some cases of epilepsy are mysterious? Answer – Yes, sir.

Q. And they call it “falling sickness?” Answer – That is one name for it.

Q. Is there anything more mysterious than epilepsy? Answer – I don’t know; there are some forms of insanity very obscure and very mysterious. There are some cases of epilepsy for which there is no explanation at all, what the older writers call idiopathic epilepsy that we don’t know any cause for.

Q. Your first examination was three or four days after the wreck? Answer – Yes, sir, as well as I recollect it was three or four days.

Q. You found his shoulder bandaged; had you any reason to think that his shoulder had not been dislocated? Answer – No, sir.


Mr. Mackey: Doctor, I am very much obliged; you have been very fair.

RE-DIRECT EXAMINATION

By Mr. Hall:

Q. Assuming that a man has had epileptic fits every three to five days for a period of more than a year, would you say there would be some evidence of mental degeneration, or some symptom that might be noticed?


Mr. Mackey: Objected to because the testimony was that only about nine months had passed

 when he saw him.


Court: This accident occurred February 23, 1915, and he saw him in November, 1915.


Mr. Hall: I was assuming he had convulsions at intervals of three to five days for a period of

more than a year, would your opinion be that there would be evidence of mental degeneration or some symptom which he would notice?

(Objection, overruled, exception by plaintiff)

Q. Assuming a man has had epileptic fits at intervals of from three to five days for a period of more than one year, in your opinion would there be evidence of mental degeneration or some peculiarity apparent? Answer – I think there would.

Q. Now, what would your answer be to that question assuming a patient to have had these convulsions every three to five days for a period of say nine months? Answer – I think there would be some evidence of it.

Q. Now, the plaintiff is in court. Do you see any change in his condition, physically, from looking at him now as compared with November 5th , when you last examined him? Answer – No. He is a little more fleshy, is all the difference I note. His face is fuller.

Q. You do not see any evidence of mental degeneration? Answer – No, sir, not from his appearance.

Q. You do not see any evidence that would lead you to believe that he had epilepsy from looking at him. Answer – No, sir.

RE-CROSS EXAMINATION

By Mr. Mackey:

Q. Could you diagnose a case of obscure brain disease by looking at a man’s face? Answer – No, sir.

Q. Do you claim by looking at Mr. Sullivan in this court room that you can determine whether he is an epileptic or not? Answer – No; I mean that constantly recurring epilepsy leaves some trace.

Q. What trace would you expect to find in a man subject to epilepsy by looking at him at a distance of six feet, without questioning him, without making any physical examination of him, or without any blood test or test from his spinal cord, or tests from his reflexes, how would you determine by looking at him from a distance of six feet that he was not an epileptic? Answer – Confirmed epileptics have a peculiar expression in the face; that would be the only way I could tell. It is a thing you can’t describe; you have to see it and recognize it, but I don’t see it in him. That is the only reason I have for saying it.

Q. Would that lead you to believe that it might not show on his face hereafter? Answer – That is a thing time would have to determine; I don’t know whether it would or not.

Q. If you could look into a man’s face and determine he was an epileptic, it would be one of the easiest thing to diagnose that you know of? Answer – Yes, sir.

Q. Easier than a pain in the stomach? Answer – Yes, because he would have to tell you, but there is this peculiarity in the face which you could notice.

Q. If he told you he had an epileptic spasm at five o’clock this morning, what would you say about his face then? Answer – I don’t know what I would say; if I had seen him I would say he had it.

Q. Would you conclude by looking at his face that he did not have an epileptic spasm at five o’clock this morning? Answer – No, sir.

Q. Could you decide, according to your own conscience and belief, by looking at his face, that he did not fall down in a corn field in an epileptic spasm three or four days ago? Answer – No.

Q. So what you say you are willing to say by looking at this man’s face is that he has been lying and all his witnesses? Answer – No, I don’t mean to say that, but I say that he has no appearance to me as having epilepsy.

Q. How long have you been employed by this railroad? Answer – As surgeon for the railroad company?

Q. Yes. Answer – About sixteen years.

Q. So you were surgeon for the Southern before you came up here? Answer – Yes, sir, at Richmond.

Q. And you have testified for the railroad in a great many cases? Answer – In only one case, and I reckon I have treated 1500 cases.

Q. Only one case has come to trial? Answer – Only one case came to trial out of all of them, and in that case a demurrer was sustained and the case thrown out of court.


Frank Ruffner, another witness called on behalf of the Southern Railway Company, being duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. Hall:

Q. Mr. Ruffner, where do you live? Answer – I live at Hoadley, Virginia.

Q. That is near Bristow, isn’t it? Answer – Near Occoquan.

Q. Mr. Ruffner, will you state whether you were a passenger on the train that was wrecked down here sometime last year, in February, 1915? Answer – Yes, sir.

Q. And where did you live then? Answer – At Brentsville.

Q. And where is Brentsville? Answer – Near Bristow.

Q. Will you state where you were sitting in that train with reference to Mr. Sullivan, the plaintiff here? Answer – I was to the right of Mr. Sullivan on the opposite seat.

Q. On the right hand side of the car you were? Answer – Yes, sir.

Q. And who was in the seat with you, Mr. Ruffner? Answer – Dr. Wine.

Q. And you were just across the aisle, you say, from Mr. Sullivan? Answer – Yes, sir.

Q. Will you tell the jury, now, just what effect, if any, this collision had on you? Answer – It didn’t have any great effect on me, only the glass and the sudden stop.

Q. The glass and the sudden stop. Will you state whether or not you were thrown out of your seat by the shock? Answer – No, sir, I was not.

Q. Will you describe to the jury the extent of the shock that you refer to? Answer – The shock wasn’t so great to me.

Q. It was not so great to you? Answer – No, sir.

Q. What happened after the accident with respect to Mr. Sullivan, - did you see him after the accident? Answer – Yes, sir.

Q. And how long after the accident did you see him, do you remember seeing him? Answer – I suppose it was a very few minutes.

Q. And where was he when you first remember seeing him? Answer – Standing in the aisle.

Q. Do you remember whether or not he was holding the baby in his arms? Answer – No, sir, I do not.

Q. What did he do next that you remember, what did Mr. Sullivan do? Answer – I don’t remember what he did.

Q. State what, if anything, you did for Mr. Sullivan? Answer – I didn’t do anything for him.

Q. Now, what happened? Where did you go after the accident?  I went to Bristow to the station.

Q. You went to the station? Answer – Yes, sir.

Q. Which way did you go out of the car, the front end or the back end? Answer – The front end.

Q. Do you recollect whether or not you passed Mr. Sullivan in going out? Answer – Yes, sir.

Q. Where was he when you passed him? Answer – He was on the right hand side in the end of the car on the seat.

Q. On the right hand side in the end of the car on the side seat? Answer – Yes, sir.

Q. Just opposite the toilet? Answer – Yes, sir.

Q. Will you state whether or not there was any wreckage, broken lumber, or anything of that character on the inside of the car after the accident? Answer – I didn’t see any.

Q. State whether or not you noticed the door frame, or any part of it, being broken down on the inside? Answer – No, sir, I don’t remember any.

Q. It is claimed here that there was a piece of lumber from one of those cars across that passenger coach, sticking in one window and out the other, somewhere near where Mr. Sullivan was; will you state whether or not, in passing out of the car you saw any such piece of lumber? Answer – No, sir.

Q. Do you recollect whether that was a steel car or a wooden car? Answer – I couldn’t say.

Q. Do you recollect what was the condition of the front part of that car on the inside/ Answer – There was a dent in it.

CROSS EXAMINATION

By Mr. Mackey:

Q. Mr. Ruffner, what is your occupation, who do you work for? Answer – I am a farmer.

Q. Now, when you first saw Sullivan he was up at the front on the left hand side of the car, was he not? Answer – Yes, sir, to the left of me.

Q. And after the accident he was over to the right, the same side you were on, immediately after the accident? Answer – He was on the right side when I went out.

Q. And that was immediately after the accident, was it, Mr. Ruffner? Answer – It was a few minutes after.

Q. He was thrown over there, wasn’t he? Answer – I can’t say.

Q. You can’t say that he was not, can you? Answer – No, sir, I cannot.

Q. Now, Mr. Ruffner, Dr. Wine was in your seat and he was precipitated to the floor, landed on the floor in the aisle, didn’t he? Answer – I didn’t notice him go to the floor.

Q. He pitched headlong out of the seat; do you know whether he caught himself or not before he struck the floor? Answer – I think he did.

Q. Did you see Dr. Wine pick up a stick of timber and tell Mr. Sullivan to keep it as a souvenir? Answer – No, sir.

Q. You will not say that he did not, will you, Mr. Ruffner? Answer – I didn’t see him.


Mr. Keith: Did Dr. Wine testify to that?


Mr. Mackey: Yes, Dr. Wine said that he picked up a piece of the door jamb about three or four

 

feet long and several inches wide and handed it --------


Mr. Keith: No, he didn’t. The father-in-law, Mr. Halterman said something about picking up a 



little piece.


Mr. Mackey: Dr. Wine, on being questioned by me, brought that out.


Mr. Browning: I suggest that the stenographer turn to Dr. Wine’s testimony.


Court: We will not do that now; the jury must remember without turning to the record.


By Mr. Mackey: 

Q. You had no particular interest in Mr. Sullivan at that time? Answer – No.

Q. And you were all excited? Answer – Yes, sir.

Q. And there was lumber piled all around from the C&O freight train? Answer – There was lumber on the outside.

Q. Wasn’t it piled up on both sides of the coach? Answer – I never noticed very much of it.

Q. Mr. Ruffner, if you had seen a piece of board sticking through the car window, are you able to swear now that there was no such thing? Answer – No, sir, I am not; I never noticed any piece.

Q. You will not state here, Mr. Ruffner, that there was not a board sticking through the window? Answer – No, sir, I will not.


Robert O’Neil, another witness called on behalf of the Southern Railway Company, being duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. Hall:

Q. Mr. O’Neil, where do you live? Answer – 1520 8th street.

Q. Washington? Answer – Yes, sir.

Q. What is your occupation? Answer – Machinist and Engineer.

Q. By whom are you employed? Answer – Washington Steel and Ordnance Company.

Q. What is your position with the Washington Steel and Ordnance Company? Answer – I am foreman of the shrapnel department.

Q. How long have you been in the service of that company, Mr. O’neil? Answer – Since September last.

Q. Will you state whether or not the plaintiff, William J. Sullivan, here, is known to you? Answer – Yes, sir

Q. Will you state whether or not he was employed in the shop there under you? Answer – Mr. Sullivan was under my supervision from the 6th of December to January 31st.


Court: The 31st of January of this year? Answer – Yes, sir.

By Mr. Hall: 

Q. Were you foreman at that time of this gang? Answer – On December 6th 

Q. Whose place did you take? Answer – Mr. Pettis.

Q. Mr. William Pettis? Answer – I think his first name is William.

Q. Do you know whether Mr. Pettis was discharged or not? Answer – Not of my positive knowledge, but only hearsay.

Q. We do not want anything but your knowledge? Answer – I did not see his discharge.

Q. I understand from December 6th to January 31st you were Mr. Sullivan’s immediate superior officer; is that correct? Answer – I was gang foreman, yes, sir.

Q. As such foreman, will you state whether you had occasion to know the man, and to know the character of work that he did? Answer – Yes, sir, I know the man as a workman.

Q. Tell the jury what kind of workman he was? Answer – Mr. Sullivan was one of the best workmen in my gang, in my opinion.

Q. On what do you base that? Answer – On the amount of work that he turned out and the quality of work that he turned out.

Q. What kind of work was he doing for you? Answer – Running a drill press, or rather, two presses.

Q. Two presses? Answer – Yes, sir.

Q. What was he doing with those drill presses? Answer – The blanks for one of our productions are cut from a bar and then rough drilled.

Q. What do you mean by the blanks, blank cartridges? Answer – A blank out of which we produce a shell. They had not been drilled yet.

Q. Will you state whether Mr. Sullivan left the service of your company voluntarily, or whether he was discharged? Answer – Mr. Sullivan was discharged on December 31st from my gang.

Q. Will you tell the jury why he was discharged at that time? Answer – His personal conduct was not considered satisfactory.

Q. You mean January 31st don’t you? Answer – Yes, sir, January 31st 

Q. You say his personal conduct was not satisfactory? Answer – Yes, sir.

Q. Was his condition of health, or did his condition of health have anything to do with his discharge? Answer – No, sir.

Q. State whether or not while he was employed there you ever heard that Mr. Sullivan was in good or bad health?


Mr. Mackey: Objected to because it does not appear that he lived in five miles of Sullivan, or

knew any of Sullivan’s neighbors or associates, so it would not amount to anything if he heard.


Mr. Hall: I do not mean to say what he heard; I want to know what he knew.


Court: I will let him answer that.


Mr. Hall: I simply wanted to know what you knew of Mr. Sullivan from your association with

 

him? Answer – I never knew Mr. Sullivan to be ill a day during the time he was with me.

Q. State whether or not you knew him to miss any time that you recollect of? Answer – I don’t recollect it.

Q. State whether or not, during that time, you noticed anything peculiar or irrational about his actions? Answer – Nothing peculiar other than I might term a peculiar disposition, a quick temper, I might say.

Q. State whether or not you had any trouble with Mr. Sullivan before his discharge?


Mr. Mackey: I object to that.


Court: He was asked if he had not had some trouble with this gentleman, and he denied it

 

positively. Let him answer the question.

Q. “State whether or not you had any trouble with Mr. Sullivan before his discharge?” Answer – I never had any trouble with Mr. Sullivan other than occurs between a gang foreman and any workman, little discrepancies here and there over which it is possible a man may be remonstrated with. There was no trouble whatever.


Court: I think that is what this young man said.


Patterson: That is substantially what he said.


Mr. Hall: Will you state, a little bit more in detail, why he was discharged? Answer – Do you 



want the details.

Q. Of why he was discharged? Answer – Mr. Sullivan was guilty of conduct which I did not think was exactly right, and I sent for him. He came to the office and in a very few minutes one word brought on another, and it seemed Mr. Sullivan was under the impression that he was called to the office to be discharged, which was not so at that time, and he eventually defied me to discharge him.

Q. What happened then? Answer – I simply discharged him.

Q. State whether or not you handed him what is known as a short time slip? Answer – Yes, sir.

Q. What did he do with that slip? Answer – Tore it up and threw it in the waste basket.

Q. State what became of Mr. Sullivan then after you had discharged him summarily in that way? Answer – Within a very short time the shop committee came to see me with reference to his discharge. I don’t remember the committeeman’s name now.

Q. Is that a union you have there, or a shop committee? Answer – Some of the men are members of the Union. You understand we are running an open shop, but quite a number of the men are card men.

Q. Describe in a little more detail to the jury the character of work Sullivan was doing, whether it required constant  attention, or just about what kind of work he was doing in cutting out these shells? Answer – The work required constant attention in order to get good work. If the machines are not given constant attention by the operator they go, what we term “go”; they drill off center. If the drill gets off center it cuts a hole too large; either tends to make a scrap, a wasted piece of material. If they are not given prompt attention continuously those things occur. Now, in order to keep down the scrap as much as possible, or as small as possible, the machines must have proper attention all the time that they are running.

Q. Was Mr. Sullivan engaged in doing piece work, or on a per hour basis? Answer – Mr. Sullivan was engaged in doing piece work; the guaranteed base rate did not begin until February 1st 

Q. Prior to February 1st  he was engaged in piece work? Answer – Yes, sir.

Q. That is, he was engaged in doing piece work, and paid so much for what he turned out? Answer – Yes, sir. If he got one piece during the eight hours he only got paid for it, or if he did five hundred he got paid for that much.

Q. If he had one man working on one machine next to him, and he was turning out 100 pieces, and Sullivan was at the next machine and was turning out 200 pieces, he got paid for what he produced? Answer – Yes, sir.

Q. Relatively speaking, how was Sullivan’s production as compared with the other people in the gang? Answer – Mr. Sullivan was the only producer on that turn in my gang. 

Q. Something has been said about defective shells or scrap being turned back and the employees charged with them; will you state how Mr. Sullivan’s record stands in that respect, whether the shells turned back on him were more or less than the average? Answer – To the best of my recollection, the shells turned back on Mr. Sullivan were favorable with the others; if anything, a little less. As I just stated, I considered Mr. Sullivan one of my best workmen, and the man who makes scrap is not considered a good workman. While it is possible Mr. Sullivan scrapped, I don’t remember what his scrap amounted to, but it never amounted to a great deal. No one’s scrap amounts to a great deal, or they don’t stay there long enough.

Q. Do you know about how much Mr. Sullivan was making by the month, we will say? Answer – Roughly speaking, I presume Mr. Sullivan was making from $100.00 to $125.00 a month.

CROSS EXAMINATION

By Mr. Mackey:

Q. Where were you from originally? Answer – I was born in Kentucky.

Q. Where did you come from when you came to Washington? Answer – Knoxville, Tennessee.

Q. You came there from Tennessee to Giesboro Point? Answer – Yes, sir.

Q. What did you do at Knoxville? Answer – Worked for the Fulton people.

Q. What did they do? Answer – Made valves.

Q. You are one of a number of gang foremen at the Washington Steel and Ordnance Company, are you not? Answer – Yes, sir.

Q. Sullivan was under you from December 6th to January 31st ; that is right, isn’t it? Answer – Yes, sir.

Q. Do you remember the day that he came to your office when you gave him the slip, the short time slip? Answer – Yes, sir.

Q. Do you remember your saying if he would give you $50.00 you would keep him on? Answer – No, sir, I don’t remember it.

Q. Did you say “Why did you come to this office without the $50.00 being ready?” Answer – No, sir.

Q. And Sullivan said “I haven’t got it ready, and I expect you will discharge me, because I haven’t got it ready”? Answer – No, sir.

Q. Then, when he laid the short time slip in the waste basket, didn’t he say, “What is the use in keeping this, you are not going to keep me on because I haven’t the $50.00?” Answer – Did I say that he laid the slip in the waste basket?

Q. No, but I ask you didn’t he lay the time slip in the waste basket and say, “What is the use in this, as you are not going to keep me on.” Answer – No, sir; he didn’t lay it in the waste basket; he tore it up and threw it towards the waste basket, and I am not in a position to say that it went there.

Q. On one night 60 pieces of scrap were returned to Mr. Sullivan for defective work, were there not? Answer – I don’t know the number.

Q. That would be exceptionally large? Answer – Yes.

Q. Do you say that he did not get back 60 pieces? Answer – Not to my knowledge.

Q. These were automatic drills that run whether the man was there or not? Answer – They were semi-automatic.

Q. You could go to sleep at the foot of the drill and it would run on? Answer – No, sir.

Q. What would stop it? Answer – When it got to the bottom of the hole it would stop. 

Q. Then it tripped itself and went back and started over? Answer – No, sir.

Q. What tripped it, what started it over again? Answer – The operator.

Q. The operator had to be there to start it over again? Answer – Yes, sir.

Q. Now, you said Mr. Sullivan defied you; Mr. Sullivan defied you to discharge him because he would not pay you the $50.00; isn’t that what he defied you for? Answer – No, sir.

Q. Didn’t you keep him three days and then discharge him with another man? Answer – No, sir.

Q. What did you keep him for the three days, he was not discharged until February 3rd ? Answer – He was finally discharged on February 3rd. 

Q. What was he doing in the meantime? Answer – On February 2nd and February 3rd as I understand, he worked for the third term foreman.

Q. He worked for the same company? Answer – Yes, sir.

Q. What was he discharged for? Answer – At what date are you asking?

Q. February 3rd ? Answer – For the good of the service.

Q. Do you know any reason why he was discharged? Answer – On the night of February 2nd in the wash room, someone said to Mr. Sullivan, ”What in the hell are you doing here, I thought you were discharged” 

Q. Were you present? Answer – When?

Q. At what you are talking about now? Answer – How would I know if I was not present.

Q. I didn’t know whether you were telling what you heard? Answer – I am telling what I know. I say on February 2nd Mr. Sullivan was in the wash room with a number of others and myself. Someone asked him what in the hell he was doing here, he thought he was discharged. Mr. Sullivan’s reply was “Yes, he canned me, but I am back”. I took the matter up on the 3rd with Mr. Eldridge, the head of the shrapnel department, and stated that I thought it was time Mr. Sullivan or myself was going. Mr. Eldridge took the matter up with Mr. Scott, as I understood, the first term foreman, and the result was Mr. Sullivan was discharged on the 3rd. 

Q. You forgot to state that a moment ago? Answer – I wasn’t asked that question.

Q. He did not give up a position of $135.00 a month? Answer – Not to my knowledge.

Q. And, as far as you know, he needed the money? Answer – I don’t know.

Q. You don’t know what fits he had in the day time? Answer – I didn’t know he had any.

Q. He didn’t work in the day time? Answer – Not with me.

Q. You don’t know his neighbors or associates? Answer – No, sir.

Q. You knew his wife? Answer – No, sir.

Q. Was she present in the office on one or two occasions? Answer – No, sir, not to my knowledge.

Q. You went to his house? Answer – No, sir.

Q. You never went to his house in your life? Answer – I never went to his house in my life.

Q. Now, Sullivan’s business was to take a bar cut in a short piece and bore a hole in it with this semi-automatic drill? Answer – Yes, sir.

Q. You knew that he was not a machinist? Answer – I didn’t know that he was or was not. Mr. Sullivan told me he was a machinist.

Q. Didn’t you discover that he was not right away? Answer – I had no occasion to discover Mr. Sullivan’s being anything as long as he performed the work required of him on this job.

Q. He was excitable and nervous, was he not? Apparently so.

Q. You don’t know what was the cause of that, do you? Answer – I do not.

Q. You don’t know whether his excitability and nervousness was due to a mental infirmity or a physical infirmity? Answer – No, sir.

Q. You came here voluntarily, did you? Answer – Yes, sir.

Q. How much do you get for coming here? Answer – I have been assured my expenses.

Q. How much do they amount to? Answer – I don’t know, I was given a pass from the station here.

Q. How much were you promised a day for coming here? Answer – I wasn’t promised anything further than my expenses.

RE-DIRECT EXAMINATION

By. Mr. Hall:

Q. Will you state whether or not Mr. O’Neil, you offered to keep Sullivan if he paid you $50.00? Answer – Positively not.

Q. Did you ever make any effort, or approach Sullivan to get money from him as a condition for keeping him? Answer – No, sir; positively no.


John W. McCullough another witness called on behalf of the Southern Railway Company, being duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. Hall

Q. Where do you live Mr. McCullough? Answer – 1010 8th Street, Washington, D. C.

Q. By whom are you employed? Answer – Mr. Edward Lycett, Washington Steel and Ordnance Company.

Q. When did you enter the service of the Washington Steel & Ordnance Company? Answer – June 11,1915

Q. Will you state whether or not you know the plaintiff here, William J. Sullivan? Answer – Yes, sir.

Q. Will you state whether or not he was employed by the Ordnance Company at the time you went there? Answer – Yes, sir.

Q. How were you first employed when you went with the company? Answer – As a helper.

Q. And when were you promoted? Answer – The second week in July.

Q. And what were you appointed then? Answer – Labor foreman.

Q. Can you describe to the jury how your office is located there in the plant, and whether or not the foreman has his office at the same place you do? Answer – Yes, sir.

Q. Now, tell the jury just about the little office that you occupy? Answer – It is an office just outside of the machine shop with a door and desk on each side. My desk is on the right hand side, and the small desk the foreman occupies is on the left hand side, and the rest of the room is used as a tool room.

Q. What were your duties after you were appointed labor foreman? Answer – To look out for the stock and to take charge of the helpers and keeping the time of the machine operators.

Q. As a part of your duty will you state whether you had to know when the men came in and when they left the shop? Answer – Yes, sir, I had to know when they came in, and when they left, and time that they made.

Q. State how Mr. Sullivan was employed after you became labor foreman? Answer – Mr. Sullivan was employed as drill press operator at the same time I was appointed labor foreman, about the same time.

Q. Who was foreman when you were appointed labor foreman, foreman of the gang? Answer – Mr. Pettis.

Q. Mr. William Pettis? Answer – Yes, sir.

Q. Do you know whether he has been discharged? Answer – Yes, sir.

Q. You don’t know what for, do you? Answer – To the best of my knowledge I think his discharge slip was wrote out for lost time, but I don’t know whether he was fired for that reason or not.

Q. Will you say whether or not you got to know Mr. Sullivan while he was employed down at the shop from July 16th until the time he left? Answer – I got to know Mr. Sullivan by receiving his time and keeping his time and seeing him every night; that is the only way I come to know him.

Q. Do you remember when he left the company, about? Answer – He left under my foreman on the 31st of January.

Q. And when did he leave the company finally?  Answer – The 3rd of February, I think.

Q. Who is your foreman now? Answer – Mr. O’Neil

Q. Mr. Robert O’Neil. Answer – Yes, sir.

Q. Do you recollect how often Mr. Sullivan was off duty between the 15th of July and the time he left the plant? Answer – That is something I don’t know; I know that he never lost much time only in case of a machine being down or no material to work on.

Q. Well, do you know of any occasions when he lost time when his machines were working? Answer – I believe he lost one time that he went off with a mashed foot, I know that, and he was off there for medical examination.

Q. Will you state about what amount of money Sullivan averaged per day making? Answer – I would say on an average of about $5.00 a day.

Q. Will you state what, if any, conversation you heard between Mr. William Pettis and Mr. Sullivan, sometime during the fall prior to December 6th with respect to a representative of the Southern Railway calling on Mr. Sullivan? Answer -  The first part of November, Mr. Sullivan asked Mr. Pettis, who was then foreman, that he expected a representative from the Southern Railway would call on him in regard to the suit which he had been bringing about the Southern Railway, and he asked him, I don’t know whether he asked him as a friend, but he asked him if he would ask in regard to his position to tell him that he was employed as a helper, rated at 20 cents an hour.

Q. What did Mr. Pettis say? Answer – Mr. Pettis said that he would do the same.

Q. Did Mr. Sullivan say anything more? Answer – Not to my knowledge; I wasn’t listening to the conversation, but heard it through accident, being in the office at the time.

Q. You were in the office where you belonged, and Mr. Pettis was in the office where he belonged, and Mr. Sullivan came in the office to talk to Mr. Pettis? Answer – Yes, sir.

Q. Did you hear any subsequent conversation? Answer – I heard a representative had called on Mr. Pettis, and Mr. Pettis told him-----

OBJECTED TO

Q. What conversation did you hear between Mr. Pettis and Mr. Sullivan about this? Answer – That is as much as I heard.

Q. What was it? Answer – Mr. Sullivan asked Mr. Pettis if the representative called on him to tell him that he was employed as a helper at 20 cents an hour, and Mr. Pettis said that he would do so.

Q. Did you hear any subsequent conversation between them with respect to that, as to whether the man had called? Answer – Latter on I heard that Mr. Pettis -----


Mr. Patterson: He stated that he heard that there had been a conversation.


Court: Did you hear any conversation after that time between Mr. Sullivan and Mr. Pettis?

Answer  Yes, sir, I did. 

Q. You can state the conversation you heard between Mr. Sullivan and Mr. Pettis, but not any conversation when Mr. Sullivan was not present. Answer – Mr. Sullivan asked Mr. Pettis if he had told as he requested and he said that  he had, and that the representative would call later to see him again.


Mr. Hall: At the time you heard this conversation in which Mr. Sullivan asked Mr. Pettis to tell

the railroad representative that he was rated as helper, getting 20 cents an hour, is it not a fact that Mr. Sullivan was working on piece work and getting more than 20 cents an hour?


Mr. Mackey: I object to that. Mr. Sullivan was working on piece work, and it don’t make any

 

difference; so what is the relevancy of the testimony? 


Court: I think you can state this, at the time Mr. Sullivan had this conversation with Mr. Pettis,

what was he actually receiving, if you know?  Answer – He was working on piece work, making an average of $5.00 a day, but his rating was 20 cents so if at any time he did not have piece work he could drop back to his rating but I don’t remember any time Mr. Sullivan had to drop back to his rating.


Mr. Hall: Will you state whether or not you were present at the time Mr. Mr. O’Neil discharged 

Mr. Sullivan? Answer – I was. Q. Will you state what you recollect about that discharge, just what happened? Answer – Mr. O’Neil sent for Mr. Sullivan, and I was in the office at the time, and Mr. Sullivan came there and Mr. O’Neil asked him what was the trouble between him and the general foreman, and he said that he was supposed to receive 40 cents an hour for running two drill presses, and the man next to him was receiving 40 cents an hour for running one. Mr. O’Neil asked him who said that was all that he was going to receive, and he said, “I know you are going to fire me, but go ahead and fire me, I will get back”. Mr. O’Neil said, “I didn’t send for you to fire you, but I will fire you now” and he gave him a short time order, and Mr. Sullivan tore the short time order up and threw it on the floor. Q. Will you state whether or not during the entire that you knew Mr. Sullivan when he was employed at the plant, he had any fit or convulsion or anything of that kind of plant?


Mr. Mackey: That does not disprove anything, and therefore I object to it.


Court: Do you know anything about it? Answer – No, I know nothing about Mr. Sullivan having

 

any convulsions of any kind.


Mr. Hall: Will you state whether or not, if Sullivan had fallen in that shop during that entire

 period, you would have been in a position to have heard it?


Mr. Mackey: Objected to as not contradicting any evidence of the plaintiff; the plaintiff don’t

 

claim that he ever had a fit in the shop.


Court: I think it is proper. Maybe when a man is working he will not have fits. Go ahead.


Mr. Hall: I asked you whether, if Mr. Sullivan had fallen in a fit or convulsion of any kind while

working in the shop would you have been in a position to have heard of it? Answer – I would. Q. How would it have come to your knowledge? Answer – If he had a convulsion and had to lose any time or go off, I would have known it in checking up his time.Q. Now, will you state whether or not you met Mr. Sullivan after he was discharged from the Washington Steel and Ordnance Company at any time? Answer – I met Mr. Sullivan the latter part of March. Q. State where you met him? Answer – On 9th Street, Northwest, in Washington.


Court: That is March, 1916? 


Mr. Hall: Yes, sir, March, 1916, on 9th Street. Q. Will you state what, if anything, Mr. Sullivan

told you at that time with respect to money being paid him by the Union? Answer – Mr. Sullivan told me he was receiving $8.00 a week from the Union pending his re-instatement at the steel plant; that is, the Washington Steel and Ordnance Company. Q. During the whole time you knew Mr. Sullivan, what was his physical appearance and his general physical condition? Answer – well, Mr. Sullivan always seemed to be a capable man and good workman, one of the best we had in the shop on that kind of work.


Court: That is not the question you were asked.


Mr. Hall: I asked how he looked, what was his physical condition? Answer – He always looked to

be in health. Q. You say you kept time of all the people in the gang; how did Mr. Sullivan’s earnings compare with the rest of his gang? Answer – On the class of work that he was on Mr. Sullivan was always in the lead.

CROSS EXAMINATION

By Mr. Mackey:

Q. You came here voluntarily, you are being paid for coming here, are you not? Answer – No, sir.

Q. When Sullivan asked Mr. Pettis to tell the agent of the Southern Railway that he was getting 20 cents an hour as helper, he was asking him to tell the truth, wasn’t he? Answer – He wasn’t getting 20 cents; his rating was 20 cents, but he was not getting that.

Q. He was getting 20 cents as a helper, and three cents apiece for extra work? Answer – Three cents apiece for his piece work.

Q. He was rated as a helper, and never had any other rating during the time he was at the Washington Steel and Ordnance Company? Answer – That was his rating.

Q. He was rated as a helper at 20 cents during the time that he was there? Answer – No, sir.

Q. And he got three cents extra for piece work? Answer – He got three cents apiece for his extra piece work.

Q. Did you ever have him on your rolls except as a helper rated at 20 cents an hour? Answer – That was his rating.

Q. So he was telling Mr. Pettis to tell the truth to the agent of the Southern Railway? Answer – Not in the way that he was telling it. He told him to tell them he was receiving 20 cents an hour, whereas he was receiving $5.00 a day.

Q. How did you come to take an interest in it? Answer – I didn’t take an interest in it; I was in the office.

Q. When did you first mention it? Answer – I think I mentioned it to Mr. O’Neil when Mr. McNeil first taken charge of the shop.

Q. When did you first mention it to the representative of the Southern Railway? Answer – When he asked me,- the date was the latter part of May.

Q. How did you come to tell the representative of the Southern Railway? Answer – He was asking me about Mr. Sullivan’s rating.

Q. And you did not go there until June, did you? Answer – June 11, 1915

Q. And you were telling the representative of the Southern Railway in May; you just said? Answer – May, 1916

Q. So you did not tell the representative of the Southern Railway about it until eleven months after, did you? Answer – Eleven months is it.

Q. What were you keeping this thing to yourself so long for? Answer – I had no occasion to tell anybody.

Q. You knew O’Neil did not like Sullivan? Answer – I don’t think Mr. O’Neil had anything in the world against Mr. Sullivan.

Q. Did you volunteer that statement to the representative of the Southern Railway that Sullivan had told Pettis this? Answer – It was brought on that the representative was speaking to me about Mr. Sullivan’s rating, and I couldn’t say whether I voluntarily told him, or whether I was asked, but I know I told him he made the statement.

Q. You told him about it to do Sullivan an injury? Answer – No, I never told him to do Sullivan an injury; no.

Q. You never associated with Sullivan after the work was done? Answer – No, I can’t say I did.

Q. You never had any association with Sullivan’s neighbors or family or friends? Answer – No.

Q. You don’t know whether he had fits or not? Answer – I know he didn’t have any fits in the plant.

Q. Did you ever hear anybody say that he did? Answer – No, I never heard anybody say that he did.

Q. So you don’t know how many fits he had outside of the plant on the street or at home, or anywhere else? Answer – No, I don’t know what he had outside of the plant.

Q. You knew that he was working hard to make a living? Answer – Yes.

Q. He didn’t voluntarily give up a job of $100.00 or $125.00 a month, did he? Answer – No, sir, I don’t think he did.

Q. Now, you didn’t even work in the same building with Sullivan? Answer – No, I worked in the same department, but the drill press Mr. Sullivan operated was in the forward part of the machine shop, which come under the shrapnel department in which I was employed.

Q. The only thing you can say about his having fits is you don’t have any record of any? Answer – I have no record. If he had fits at work I would have heard something about it, and would have known it.

Q. If he had a fit that lasted ten minutes would you have put it on the time? Answer – If he had a fit that lasted ten minutes I would have heard of it.

Q. That is the way you know that he did not have any fits in the plant? Answer – Yes, sir; that is, to the best of my knowledge.

Q. How many men’s time did you keep? Answer – I think on an average 45 men.

Q. And Sullivan never, at any time, was in the same building with you, was he? Answer – He was there sometimes.

Q. What you knew about Sullivan was that he would come there and give in his time and go away; that is about all you knew about Sullivan? Answer – That is about all I knew about him.


F. R. Rhodes, another witness called on behalf of the Southern Railway Company, being duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. Hall:

Q. Mr. Rhodes, where do you live? Answer – Nokesville; I am not right in the town, but live about a mile southeast.

Q. Were you a passenger on the Southern train that was wrecked near Bristow about a year ago in February? Answer – I was.

Q. Will you say to the jury what car you were riding in on that day? Answer – I was in the front or baggage car, I suppose, the combination smoker and baggage.

Q. Describe to the jury the effect of the collision, whether it was great or slight, and what the shock was to you, if any, and tell the jury what happened, and what you did? Answer – It happened so quick I hardly know what did happen, but it wasn’t  much of a shock to me. I was sitting there as unconcerned as I am here. It didn’t throw me out of my seat, or even forward.

Q. What did you do after the collision? Answer – I got out of there pretty quick, and I looked around there possibly five minutes. I walked up to Bristow, and asked the agent there weather 44 would come down and take passengers back to Nokesville, and he said “If you want to go to Nokesville you had better walk on”, and so I did.

Q. You did not stop to look at the train or passengers? Answer – Just a few minutes.

Q. Do you remember examining the passenger coach? Answer – No, sir, I was not in that at all. 

Q. You did not go into the passenger coach? Answer – No, sir.


Dr. H. T. A. Lemon, another witness called on behalf of the Southern Railway Company, being duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. Hall:

Q. Dr. Lemon, will you state your residence, please? Answer – Washington, D.C.

Q. Your occupation? Answer – physician

Q. Where did you graduate? Answer – Columbia University.

Q. How long have you been practicing? Answer – Eighteen years.

Q. Do you know the plaintiff, William J. Sullivan, there behind you? Answer – Yes, sir.

Q. Will you say to the jury whether or not you have examined him, and if so at what time? Answer – I examined Mr. Sullivan on November 5th at the office of Dr. Hooe.

Q. In Washington? Answer – In Washington.

Q. Will you state the result of that examination, and what, if anything, you found the matter with Mr. Sullivan at that time? Answer – I gave Mr. Sullivan a very thorough examination, and I found no objective signs. The jury has been explained what objective signs mean.

Q. Did you find any evidence of trauma or shock? Answer – No, sir.

Q. Will you describe his physical condition to the jury  at that time? Answer – Mr. Sullivan, as I remember, was a young man 25 years of age, of florid countenance and of muscular build.

Q. Did you find any flaws or blemishes in his physical condition? Answer – No, sir.

Q. State whether or not you examined his head? Answer – I did.

Q. Did you find any lumps or knots on his head? Answer – No, sir.

Q. State whether or not you found any rigidity of muscles there in the neck? Answer – No, sir.

Q. What about his reflexes? Answer – His reflexes were normal.

Q. What about his blood pressure, did you try that? Answer – Yes, I remember we took his blood pressure.

Q. How was that? Answer – I don’t remember exactly, but I do not believe that it was above normal. We took the systolic blood pressure, but I don’t remember what it was.

Q. Do you know whether any blood tests were made of Mr. Sullivan.  Answer – I was informed that there were.

Q. But you did not make them? Answer – No.

Q. And you did not make any spinal fluid tests? Answer – No, sir.

Q. Will you say whether or not seeing a person have one attack of convulsions would be sufficient to diagnose his case as that of epilepsy? Answer – I would not be satisfied with seeing a patient in one attack of epilepsy to say that it was what we generally term epilepsy.

Q. Why? What else might it be, only one attack? Answer – We might find, as in children, one attack as eclampsia; we speak of an infantile eclampsia; we often see a child have one attack of convulsion, and frequently in certain periods of women we find that they have attacks of eclampsia. I recently saw a man have an attack of symptoms pf epilepsy from alcohol. So far as I know, he never had an attack previous or since.

Q. Is hysteria similar to epilepsy? Answer – Yes, sir, but you can easily tell one from the other.

Q. you mean a medical man? Answer – Yes.

Q. Can a layman distinguish hysteria from epilepsy? Answer – I would hardly expect a layman to.

Q. Will you state whether a layman’s account of convulsions in attacks of these sort is entitled to any weight as correctly diagnosing the disease? Answer – Ordinarily speaking, I would think not.

Q. Why is that? Answer – He would have to have experience in knowing the symptoms of true epilepsy and the signs of an epileptic. Of course, if there is a patient in a house where they have the attacks, it might be different.

Q. Is metabolism a cause of epilepsy, and if so, will you explain to the jury what metabolism is? Answer – Metabolism is simply a change, and we speak of metabolism change, as a change in the food of the body. There are other changes which take place in the body, and we speak of them as metabolism. Sometimes if these changes are not normally done it may produce an attack of epilepsy. 

Q. Ordinary metabolism may be produced by an attack of indigestion? Answer – We speak of that as faulty metabolism; faulty metabolism could produce an attack of epilepsy.

Q. Would the congestion of the plaintiff’s face and a nervous condition be sufficient to justify, in your opinion, a diagnosis of epilepsy when accompanied by a history only? Answer – No, sir, not to my satisfaction.

Q. What, if any, other cause may produce congestion of the face except epilepsy? Answer – A congestion of the face may be produced in many ways; by emotion, a man in anger, the face will flush and by metabolism the face will flush; by physical exertion the face will flush, and there are many causes.

Q. On your examination of Mr. Sullivan on November 5th did you notice any congestion of his face? Answer – My explanation would be that of a florid complexion; florid complexion is the way he impressed me.

Q. Will you say whether, in your opinion, if a man should have epileptic seizures at intervals of three to five days for a period of more than one year, I say would, in your opinion, the effect of such seizures be more or less apparent on the patient? Answer – I think it would have a very bad effect upon his mental condition.

Q. There would be some evidence of mental degeneration? Answer – I should think so. That is the usual expectation.

Q. State, dr. Lemon, whether or not, comparatively speaking, cases of epilepsy rarely result from trauma or shock? Answer – It is placed as a relatively rare cause.

Q. Would it be one per cent of the total cases of epilepsy? Answer – I am not prepared to say.

Q. You are not prepared to say whether one per cent, or more? Answer – No, sir.

Q. It is comparatively small? Answer – Yes, sir.

Q. Have you had any cases of epilepsy in your experience? Answer – Yes, sir.

Q. Have you ever had any case of epilepsy caused by a blow to the head? Answer – I cannot recall one; I do not believe I have had one.

Q. Will you say to the jury, if you can, how severe a blow would have to be before it would produce epilepsy? Would there have to be some visible sign left of the blow? Answer – I should expect it.

Q. That would be natural to expect? Answer – I should expect it; in speaking that way, it is relative.

Q. Of course, it might be a medical possibility that such a thing would happen without leaving a trace? Answer -  Yes, sir.

Q. But, generally speaking, in order to produce such a result there would be some evidence? Answer – I should think so.

Q. When you examined Mr. Sullivan on November 5th did you find any evidence of epilepsy? Answer – No.

Q. November 5, 1915, when you examined him? Answer – No.

Q. Doctor, assuming that the plaintiff was a passenger on Southern Railway train No. 17 on February 23, 1915, and that he was in the collision, the facts of which you have heard related, and that he was thrown forward from his seat, and that he caught himself on the side of the car, and that something fell on his head, and that he was subsequently examined by Dr. Wine and Dr. Iden and Dr. Merchant, and that no outside evidence was found of any injury except a dislocated shoulder by them, and that subsequently he went to Virginia and stayed for a period of ten or fifteen days, and that he subsequently resumed his work with the Singer Sewing Machine Company and made no complaint of any injury at all to his head; that he continued with his work, and earned as much money, comparatively speaking, while working with the Singer Sewing Machine Company as he did before this accident, and that about May 15th he was employed by the Washington Steel and Ordnance Company, and that from May 15th to July 17th he was employed both by the Singer Company and by the Washington Steel and Ordnance Company, and was doing work for them both day and night, and that he worked continuously during the succeeding months until February 3, 1916. I say upon those facts and upon all the other evidence you have heard in this case, would he, in your opinion, be suffering from epilepsy?


Mr. Mackey: I object to the question because it does not embody one-half of the evidence. In the

first place there is no testimony that anything fell on his head. He said something struck his shoulder and neck a glancing blow. He leaves out a statement of Dr. Hooe that he had a contraction or congestion of the muscles; a statement of Dr. Williams who tested him and pronounced he had a case of epilepsy; a statement of Dr. Davis who said that there was a fracture at the base of the brain causing a disease of the optic nerve, and of Dr. Bacon, his family physician, who said that he had a true case of epilepsy, and saw him in convulsion, and leaves out the fact that the man has not worked since the 3rd of February, 1916, and also includes the statement that he worked in November, which is erroneous. It leaves out practically all the evidence, and expects the doctor to answer a hypothetical question framed up and dressed up and patched up and puttied up, and fixed up to suit the convenience of the railroad.


Mr. Hall: I have a proposition to make Mr. Mackey. I will withdraw that question if he will

withdraw the question that he asked Dr. Hooe. (The question referred to by Mr. Hall is here read)


Court: Didn’t I offer a substitute for that?


Mr. Hall: And that was objected to.

Court: My recollection is that that hypothetical question was asked, and there was objection to it.

I said I would ask one myself, and these gentlemen, when they got through. Said that they would take my question. I will ask Dr. Lemon on a question. Q. You have heard all the evidence in this case up to this time? Answer – Yes, sir. Q. Assuming the evidence given by this young gentleman, all evidence given by the other witnesses, including the doctors, so far as the doctors spoke from their own information, and not from information derived from others, was true, would you say that he was suffering from epilepsy, and if so, whether it was caused by this accident?

Mr. Hall: Before he answers that, may I ask that it be explained that he is not to answer now

 
anything that is based on the opinion of other doctors? 

Court: Yes. Answer – That cuts out so much, if I eliminate the opinions of the other doctors.

Based upon my own information, of course I could not diagnose the case as one of epilepsy.

CROSS EXAMINATION

By Mr. Mackey:

Q. Doctor, how long have you been a railroad surgeon? Answer – Fifteen years.

Q. And you have been continuously a railroad doctor during the past fifteen years? Answer – Yes, sir.

Q. And, like the railroad lawyer, you look out for the railroad? Answer – No, sir.

Q. You never testified in court against your own railroad? Answer – Yes.

Q. How frequently? Answer – As a matter of fact, I have been brought in court more frequently by my own patients suing corporations. I can safely say, than by being brought into court by the corporations I represent.

Q. And the railroad lawyer has used you, their own witness, to break down their own case? Answer – I don’t think the railroad lawyer has used me in any way except in a fair, open way.

Q. You do not mean that the railroad lawyer used you to break down their own case? Answer – I don’t know how the railroad lawyers used me.

Q. I believe you are perfectly honest? Answer – I am as much your witness as I am the railroad witness.

Q. But you are a railroad physician? Answer – Only when called by the railroad to attend a case.

Q. And you get paid so much a case? Answer – Yes, or I would not do it.

Q. And you got paid for examining Mr. Sullivan? Answer – Surely.

Q. You would not claim that you could visit a man once and decide that he was or was not an epileptic? Answer – That is exactly what I answered.

Q. So you could not tell by examining Mr. Sullivan in November 1915, whether he was or was not an epileptic? Answer – That is exactly what I said.

Q. And you would consider Dr. Bacon, his family physician, who saw him in a convulsion and knew his previous history, and had been his family physician for more than a year, in better position than yourself ? Answer – I only passed judgment on what I saw.

Q. He would be in a better position than you? Answer – I don’t know his opportunity.

Q. Do you know Dr. Tom Williams? Answer – Yes.

Q. He is a neurologist? Answer – Yes.

Q. Is there any higher authority in the country than he? Answer – That would be a rather curious question to ask me?

Q. He is a rather high authority on epilepsy? Answer – I don’t know that he is considered so very high. Of course, those are relative things; I don’t like to pass my opinion on his qualifications.

Q. He stands very high as a neurologist? Answer – I don’t say but that he does. I would not want to be put in the position of testifying to another gentleman’s qualifications.

Q. You do not claim to be a neurologist? Answer – No, sir, no more than a great many observing general practitioners are.

Q. You do not claim to be a specialist on epilepsy? Answer – I don’t know that anyone could say that they are a specialist on epilepsy. I don’t know that anyone would specialize on such a restricted subject.

Q. If a man received a blow to his shoulder of sufficient violence to dislocate it that could cause a wrench in the cranium, couldn’t it? Answer – I think not.

Q. So you do not agree with Dr. Williams on that? Answer – I do not.

Q. There are many transmissions of shock to the brain? Answer – I would not say there are many, but I would say there are some.

Q. Take Dr. Merchant – a man could get an indirect shock to his brain by falling on his feet? Answer – I believe that there are cases so recorded.  

Q. You could have a condition there that could produce hemorrhage? Answer – If sufficiently violent.

Q. And result in epilepsy? Answer – Not necessarily.

Q. But possibly? Answer – There is a possibility.

Q. You say you never saw a person suffering from epilepsy from a blow. You do not say that a person falling and receiving a fracture of the skull could not have epilepsy? Answer – I do not quite catch the question.

Q. I say I understand in your own experience you have never seen a case of epilepsy from receiving a blow on the head? Answer – That is true, in my own experience.

Q. As a medical man, you do not dispute that is a condition which exists? Answer – It can exist.

Q. There are a great many cases of epilepsy where children have been dropped by the nurse, or they have fallen from the chair and hurt their head, and became confirmed epileptics? Answer – I think that is a question where we should stop blaming the nurses. Take infantile paralysis, years ago, the history was generally given that the nurse dropped the child. I know many cases where little children have fallen and I had a case not long ago where a child fell over from a chair and fractured its skull; I have treated that child since and there is no evidence of epilepsy.

Q. And another child receiving the same injury might develop epilepsy? Answer – I don’t know.

Q. You know cases of trephining? Answer – Those cases are usually due to some fault in the skull itself, some disortion in the skull/

Q. Now, doctor, if a man falls and receives a blow on the head, and he becomes an epileptic and subsequently his skull is opened and a silver or gold plate is put in there and the man ceases to be an epileptic, that is a matter of medical experience? Answer – That is a very definite thing; that is what I was talking about as a depressed fracture.

Q. A fracture at the base of the brain could cause epilepsy? Answer – By acting as an irritant.

Q. In other words, the same fracture at the base of the brain that would cause inflammation of the optic nerve could cause epilepsy, couldn’t it. Answer – Not necessarily; I don’t think we should trace up inflammation of the optic nerve to epilepsy.

Q. I only say couldn’t it cause it? Answer – Anything that would act as an irritant in the cranium could produce epilepsy.

Q. You do not know the seat of epilepsy? Answer – Epilepsy is the symptom, the spectacular symptom, of something that we cannot always state. If you can indicate by an X-ray examination a depressed fracture, you would know you have a simple case, but there are plenty of cases of epilepsy for which there is no ascertainable cause, and when we do not know the cause, we call it idiopathic.

Q. That is when you do not know that there is a blow you call it idiopathic? Answer – No, there are a great many other things, such as constitutional diseases.

Q. You would not claim to this jury you could tell whether any man was an epileptic by seeing him once, would you? Answer – I don’t think anyone would want to make a diagnosis on that.

Q. An epileptic’s reflexes are the same as a normal man’s sometimes? Answer – Sometimes they are exactly.

Q. So that the reflex, the failure of a man’s reflex to respond, would often be due to some inflammation of the spinal cord, would it not? Answer – Not so much inflammation but an obstruction as the result of the inflammation.

Q. So an epileptic may have as healthy reflexes as any man? Answer – Provided he don’t have a great many seizures.

Q. So the result of it is you don’t know enough about Mr. Sullivan to say that he is not an epileptic; isn’t that so, having only seen him once, in November, 1915? Answer – I cannot say that he is an epileptic.

Q. And you cannot say that he is not? Answer – No, sir.

Q. I thank you, doctor. Answer – I just want to clear up the question that Mr. Mackey asked me. I did not mean to say anything prejudicial in regard to Dr. Williams. I was taken a little off my guard, and I just hesitated to say whether he was a general authority or not.

Q. You do not mean to say that he is not a man of high standing? Answer – I did not mean to say anything about him.

RE-DIRECT EXAMINATION

By Mr. Browning, (A. T.):

Q. Will you tell me, in your opinion, whether a man in normal health could have received a blow upon the head from a solid substance of sufficient severity to cause a lesion of the brain, sufficient to cause epilepsy, and not make an impression upon his head that would be detected by a careful medical examination made by a physician two hours and a half after the blow was received?


Mr. Mackey: That refers to the testimony of Dr. Iden who says that he passed his hand over the

head, but did not make an examination of the back of the head to determine whether there was a contused wound there.


Court: My recollection is that the doctor said that he would not let him touch him.


Court: Could you tell, doctor, by running your hand over the head whether this man had a blow

sufficient to cause epilepsy? Answer – I am testifying to another doctor’s qualification. I do not know how dexterous he might be with his fingers. Q. Did you hear Dr. Iden’s testimony? Answer – Yes, sir. Q. If you made that examination, could you, from that examination, say whether the blow was sufficient to produce epilepsy? Answer – I think, relatively speaking, we need a blow of some severity to damage the brain, and if we did not find an external mark of violence, like a bruise or cut, we would expect a man to present some of the symptoms which they present, as concussion, that is, a little drowsiness or sleepiness.


Mr. Browning: I want the doctor to take into consideration that it was made with some hard

substance. Answer – It would have to be a blow sufficient to damage the membranes of the brain to produce epilepsy.

By Mr. Hall:

Q. Doctor, what are some of the constitutional diseases which you mentioned which might cause epilepsy? Answer – The first one that we rank in the order of its frequency is syphilis.

Q. Tumor on the brain? Answer – Yes anything which would act as a foreign body within the brain.

Q. Meningitis? Answer – Meningitis being the result of one of the contagious diseases such as scarlet fever, it would act as an irritant in the brain.

Q. Alcoholism? Answer – Yes, sir.

Q. And metabolism as you described? Answer – Yes, sir.

Q. Before a medical witness could express an opinion as to whether or not this gentleman’s condition, if we assume that he has epilepsy, was due to this accident, should he not be able to exclude every other possible cause? Answer – He should make a thorough examination.

RE-CROSS EXAMINATION

By Mr. Mackey:

Q. Doctor, suppose after this blow was received, and on the night of the blow, the physician who first attended him found him dull, confused, and that three days following this blow he was found by his family physician to be confused, suffering with headache, pronounced vertigo and confusion of mind, would you say the blow had anything to do with it? Answer – Well, I am basing my opinion on his finding.

Q. That is purely a hypothetical question, and I am not asking you to pass judgment on anybody’s finding. I asked you if a man received a blow in the neighborhood of the head and on the night immediately after he received that blow he was dull, confused, and several days afterwards his family physician finds him confused and stupid, and suffering with vertigo, and, as he says, confusion of mind, whether you would conclude that blow had something to do with it?


Mr. Hall: We wish to object to it as a purely hypothetical question. We object to the hypothetical

 

question as not containing the proper elements.


Court: I  think that is not all the evidence. You have got Dr. Iden to make an ex parte statement

from your side: the statements made by the other doctors should be stated all together, and let him say what he thinks of it. Answer – It makes it so difficult for me to pass an opinion upon the other man’s findings. When you say “confusion” I don’t know the degree of confusion.


Mr. Mackey: He spoke of this man receiving a blow, and the doctors not finding anything the

matter with him after the blow occurred. Now, I am asking him if he found a man after receiving a blow, confused in mind, stupid and suffering from vertigo, whether he would conclude that that blow had anything to do with his mental condition? Answer – If I found those symptoms? Q. Yes, Answer – If I found those symptoms immediately following an injury, I should think so. Q. Now doctor, you were asked for the first time by Mr. Hall about the causes and you spoke of syphilis. I will ask if you did not examining Mr. Sullivan for syphilis? Answer – I could only make the superficial examination for syphilis. I suggested to Dr. Williams, in view of the fact that there was a statement of epilepsy and optic neuritis, the first thing we should exclude was syphilis. Q. Did you make an examination for syphilis? Answer – I turned him over to Dr. Williams. Q. Did you hear of any evidence of syphilis? Answer – No, sir.

OBJECTION – SUSTAINED

A. B. Carr, another witness called on behalf of the Southern Railway Company, being duly sworn, testified as follows: 

DIRECT EXAMINATION

By Mr. Keith:

Q. Mr. Carr, where do you live? Answer – Bristow.

Q. How long have you lived there? Answer – About eighteen years.

Q. What is your business? Answer – Farming and Store Keeper.

Q. You have a store right at Bristow? Answer – Yes, sir.

Q. On which side of the track? Answer – On the right side going north.

Q. Did you see the C&O freight train that ran into No. 17, Southern Railway passenger train, on the evening of February 23, 1915. Answer – Yes, sir.

Q. You saw it when it passed Bristow? Answer – Yes, sir.

Q. Where were you? Answer – I was at the post office as the train was going by, and I saw this iron under the train, and I ran on the side track and watched it to the bridge.

Q. On which side of the train were you, the right hand side or left? Answer – The right.

Q. How close were you to it? Answer – To the train?

Q. Yes, Answer – The siding there, but I don’t know how far it is, about 30 or 40 feet, and maybe 50.

Q. Did you see any fire flying from under the train? Answer – Yes, sir.

Q. And that is all that you did see; you didn’t see the wreck, did you, did you go down there? Answer – I went down there late that night.

CROSS EXAMINATION

By Mr. Browning:

Q. By the right side you mean the east side, don’t you? Answer – Yes, sir.

Q. What did you see, Mr. Carr? Mr. Keith asked you if you saw this iron under the train. Tell us just what you did see under the train? Answer – I saw this iron dragging under the car.

Q. Was it before dark? Answer – Yes, sir.

Q. It was before dark? Answer – Yes, sir.

Q. Did you see any fire flying? Answer – Yes, sir.

Q. Which truck was it? Answer – I don’t know.

Q. You don’t know whether the front or rear truck? Answer – I suppose it was the front one.

Q. Did you notice it very particularly? Answer – No, sir.

Q. You just saw it as it whizzed by? Answer – Yes, sir.

Q. You did not keep your eye on it any length of time? Answer – Yes, sir, I stood on the track and watched it as far as I could, but that wasn’t very far.

Q. Where was that car with reference to the station when you first noticed this iron? Answer – Where was the car.

Q. With reference to the station, was it north or south, or even with the station? Answer – north.

Q. It had passed the station when you saw it? Answer – Yes, sir.

Q. Was any fire flying from it before it got to the station? Answer – I don’t know, sir.

Q. You didn’t see the car itself before it got to the station? Answer – No, sir.

Q. Do you know what that piece of iron was called, Mr. Carr? Answer – No, sir.

Q. Do you know whether it was some of the car, or some of the truck? Answer – No, sir.

Q. You don’t know that? Answer – No, sir.


Mr. Keith: Was it running fast or slow?


Mr. Browning: One moment.


Mr. Keith: I will withdraw it, I will not take up time with it.

Ernest Anderson (Colored) another witness called on behalf of the Southern Railway Company, being duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. Keith:

Q. Ernest, where do you live? Answer – I live at Nokesville.

Q. Where were you on the 23rd of February, 1915, when the wreck occurred down below or north of Bristow? Answer – I was at Bristow Station.

Q. Were you there when the C&O freight train went by that ran into the Southern train, or that was derailed? Answer – Yes, sir.

Q. Where were you standing? Answer – On the platform there.

Q. On which side of the track is that? Answer – That is on the east side of the track.

Q. Well, when the train went by what did you notice about it? Answer – I noticed a blaze; it seemed to me two metals rubbing together and sparks kind of rolling out.

Q. You say there seemed to be two metals rubbing together? Answer – Yes, sir.

Q. In other words, something hanging down? = OBJECTED TO

Q. State what you saw? Answer – There seemed to be two metals rubbing together.

Q. Where were they rubbing together? Answer – I couldn’t tell positively where they were rubbing together, but it seemed to me it was on the trucks somewhere.

Q. Did you notice anything else? Did you notice whether there was any fire flying? Answer – Yes, sir, there was fire flying, at least sparks like.

Q. State whether that train was running fast or slow when it passed there?


Mr. Browning: We object; you should qualify him.


Court: Do you know when a train is running fast or slow? Answer – Yes, sir.


Court: I overrule the objection.


Mr. Keith: Do you live at Nokesville? Answer – Yes, sir.  Q. Do you see trains go by every day?

Answer – Yes, sir; I work on the tracks. Q. How long have you been living and working on the tracks? Answer – Working on the Southern for about seven years. Q. Will you state whether that train was running fast or slow? Answer – It was running at a rate, I judge, of 30 or 35 miles an hour. Q. And that is all you know about it. Isn’t it? Answer – Yes, sir.

CROSS EXAMINATION

By Mr. Browning:

Q. Ernest, you said it seemed to be two metals rubbing together; did you see the metals? Answer – Yes, sir.

Q. You just saw the fire? Answer – Yes, sir, I saw the fire and I judged it was that.

Q. You saw the fire and you judged the cause must be two metals rubbing together that made the fire – Yes.

Q. Did you ever have occasion to measure the speed of a train? Answer – No, sir, just judged it that it was that fast, as it was running by, seeing them every day when I am out there.

Q. You see them running every day, but never had occasion to measure what speed it was running? Answer – No, sir.

Q. Can you tell what speed a train is running? Answer – No, sir, I don’t reckon I could tell the speed per hour it was running.


Mr. Browning: It now appearing that the witness is not qualified, we ask that the evidence be

 

stricken out.


Mr. Keith: We think it should not be stricken out; he guessed it the same as anybody else.


Mr. Mackey: He is a competent witness as to speed if he never saw a train in his life.


Court: Mr. Keith, do you want it in?  Answer – Yes, sir.


Court: I will leave it in, and you gentlemen can note an exception.


EXCEPTION by C&O Railway Company


Mr. Keith: When you said the train was running 30 to 35 miles an hour, that is your judgment

 

about the matter? Answer – Yes, sir.


Mr. Browning: Are you still in the employment of the Southern Railway Company? Answer – 



Yes, sir.


Morry Russell (Colored) another witness called on behalf of the Southern Railway Company, being duly sworn, testified as follows:

DIRECT EXAMINATION


Court : You are Monroe Russell’s son? Answer – Yes, sir.

Mr. Keith: Q. Where do you live? Answer – Bristow. Q. How long have you been living there?

Answer – All my life. Q. What kind of work do you do? Answer – I work for my father in the blacksmith shop. Q. Did you see the C&O freight train that went by Bristow going north on the 23rd of February, 1915, that figured in the wreck? Answer – Yes, sir. Q. Where were you standing when you saw it? Answer – Down at the end of the platform. Q. How close were you to the train? Answer – I reckon twelve or fifteen feet, about the distance of the platform. Q. The platform is on the right hand side of the track going north, isn’t it? Answer – Yes, sir. Q. Will you state what you noticed about that train when it went by? Answer – I noticed a lot of fire flying from it. Q. Could you see what was causing the fire to fly? Answer – No, sir, I couldn’t see; it was down pretty close to the rail. Q. Do  you know whether or not that train was running fast or slow? (Objected to by counsel for Chesapeake & Ohio Railway Company) Q. Was it running fast or slow? Answer – It was running pretty fast, it looked to me it was.


Court: Do you know anything about the speed of trains? You never worked on the track? – No.


Mr. Keith: You have been living at Bristow all your life and see trains go by every day? A. – Yes,

 

sir. Q. And, to the best of your judgment, it was running pretty fast? Answer – Yes, sir.

CROSS EXAMINATION

 
Mr. Browning: Q. You just saw the fire flying? Answer – Yes, sir. Q. You didn’t see what made

the fire? Answer – No, sir. Q. Did you ever see them put on brakes on trains running along? Answer – Yes, sir. Q. Does that make fire fly? Answer – A little, but not as much as this. Q. Was this flying from the same place as that? Answer – About the same place.


J. W. Puckett, another witness called on behalf of the Southern Railway Company, being duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. Keith:

Q. Mr. Puckett, where do you live? Answer – Alexandria.

Q. What is your occupation? Answer – General foreman of car repairers for Southern Railway Company. 

Q. How long have you had that position? Answer – Eight years, nearly eight years.

Q. State whether or not your business requires you to know about the machinery of the cars and engines that are used on the road? Answer – Yes, sir; I have been in the car department about twenty-seven years.

Q. What does your business require you to do exactly? Answer – I have charge of all the car inspecting, car repairing, and what building we do here, and in charge of all the car men and inspectors there.

Q. You repair all kinds of machinery that comes in that needs it? Answer – All kinds of car work, yes, sir.

Q. How about the engines? Answer – I don’t have anything to do with the engines; I look after tank work; that comes under my supervision, and cab work.

Q. The wheels of the cars? Answer – Yes, sir.

Q. The springs of the cars and all that sort of thing? Answer – Yes, sir, everything pertaining to the car business.

Q. State if you visited the scene of the wreck which took place on the Southern Railway near Bristow February 23, 1915? Answer – Yes, sir, I came up there the next morning, and got there a little after five o’clock on No. 25. That is the first train that went over the track after the accident. When I got off there they had got the south bound track clear.

Q. Who was there with you? Answer – Our wrecking crew was there and Superintendent, Mr. Burton.

Q. Was Mr. O’Neal there, the road master? Answer – Yes, sir.

Q. Was Mr. Hyde there, the section foreman? Answer – Yes, sir.

Q. Who was there representing the C&O Railroad Company? Answer – Later in the day I saw Mr. Flanagan, master mechanic, from Richmond. That was the first C&O man that I saw that I recognized or had anything to say to.

Q. In the first place, what kind of a car is that passenger car which was on that train No. 17, the passenger car which followed the combination car? Answer – It is a steel coach; that is, it is steel up to the window sill, steel under-frame and steel sides up to the window sill.

Q. What was the condition of that car the next morning? Answer – I inspected the car next morning. I found the side raked a little bit, a right smart, and window glass, the majority of them broke, and a few of the sash broke.

Q. Where did you inspect it? Answer – Down here at the coal bin; they brought iy down and put it in the side track at the coal bin.

Q. You found some window sash broken? Answer – Yes, sir, a few, not many, just cracked a little bit.

Q. What was the condition of the door on the front end of the car? Answer – Do you mean the door in the end of the car?

Q. Yes, sir. Answer – Nothing wrong with it.

Q. Anything wrong with the door frame? Answer – No, sir, not the end of the car; the vestibule door was broken, and vestibule posts, but nothing wrong with the door.

Q. Or the door leading into the car itself? Answer – No, sir.

Q. Where is that vestibule, as you call it? Answer – On the outside where you go up the steps, we call the vestibule door; the end door is in the center of the car.

Q. You don’t keep that vestibule door closed, as a rule? Answer – The instructions are when running to keep it closed.

Q. Do you recall what was the matter with that vestibule door? Answer – The corner post; that is, the vestibule post, was broken and the door was sprung and split up a little bit, but still on the hinges.

Q. Is it right in front of you as you go out of the door? Can you make that clear where that door is as you go out of the car. Answer – Say this is the end of the car back here (illustrating) about three and a half feet, and the door is in the center, what we call the center door; come out here, and here are the steps coming down, and here is the vestibule door which swings on the corner, and swings over the steps.

Q. How far is that door located from the entrance into the main car itself, we will say the door on the right hand side, how far is that, as you go out of the car here, from the door that goes into the car? Answer – I would say it is about three and a half feet from where the vestibule door hinges to where the main door hinges. The car is about nine feet ten inches wide, and the main door is about twenty-six inches, as well as I remember.

Q. Well, is it to the side of the main door, or in front of the main door? Answer – To the side.

Q. How far? Answer – I said about three feet or three feet six inches. The main door to the car is in the center, and the vestibule is hinged over here; when it is opened, it comes around near the door posts.


Court: The vestibule door is to keep anyone from getting on or off the car when it is in motion?

Answer – Yes, sir. You shut the door, and drop the platform down to prevent anybody from getting out or in, or falling off. Q. The old fashioned cars had no vestibule? Answer – No, sir. That is what we called an open platform.

By Mr. Keith: 

Q. Did you make an investigation with a view to finding out what caused the wreck the next morning; and if so, what did you find? Answer – After I got there I went up to the C&O car standing there, a coal car, with one wheel of the rear truck on the ground, off the track, and the box bolts had sheared off and one column-bolt broken off.

Q. How many box-bolts did you say were broken? Answer – Two ex-bolts sheared off and gone, and one column-bolt broken off, and the bottom end gone; one end of the tie strap broken off the column bolt and also missing.

Q. Now, to make it clear to the jury just what a box-bolt and column-bolt and all that you have been trying to describe is, will you take this model; I will ask you, first, if you made this model? Answer – Yes, sir.

Q. What is that model of, Mr. Puckett? Answer – That is a model of the freight truck.

Q. Just show the jury now? Answer – This, as I said, is a model of the freight truck, just as near like the freight truck that was under this car as could be made, as near as I could make it anyhow.

Q. That is to say, that model represents, as near as you could get it, the condition of the truck that was wrecked? Answer – The exact condition of the truck as it was the next morning when I got there, the condition of the truck under the car. That is what we term box-bolts right through here (Indicating)

Q. Why are they called box-bolts? Answer – This is the journal box in which the journal works; this is what we call the journal box, this journal on the end of the axle, and these bolts coming down through here of course hold the journal box and arch-bar together.

Q. What is the journal? Answer – The journal is the end of this axle; here is what we call the journal (Indicating).

Q. It is the end of the axle? Answer – Yes, sir.

Q. Now, what do you call this center? Answer – This is the truck bolster; this is the journal box (indicating)

Q. Where are the column bolts? Answer – This is the column bolt right in here.

Q. They fit right beside the box bolster? Answer – Yes, sir. This is what we term the column casket down through here. It holds these bars and forms a strut and  holds these bars apart.

Q. Now, show to the jury what is the arch-bar on that truck? Answer – This is the arch-bar (indicating) this bar here, and this one up here.

Q. Both the bottom one and the top one are called arch - bars? Answer – Yes, sir, that is what we term the top arch-bar, and this is the bottom arch-bar. That is also called the tie-strap.

Q. What is that also called besides the tie-strap? Answer – The tie-strap or tie-bar. The M.C.R. rules call it the tie-strap.

Q. That morning when you got there, just show to the jury from this model that you have here just what was wrong with one of the cars of the C&O freight train? Answer – where is the track? If we had a track here, and I could show you exactly the position that the wheel was in. (Model of track produced)


Court: Is that a model of the track at Bristow? Answer – This represents the frog and switch. Q.

Just as it appears up there? Answer – Just as it appeared up there, yes, sir, at the pump house. This is the frog, and here is the switch that leads into the little spur track to the pump house where we unload coal.


Mr. Keith: Now, Mr. Puckett, we have here what purports to be a model of a railroad track; who

made this model representing a railroad track? Answer – I did. Q. What was it intended to represent? Answer – It is intended to represent the frog and switch where the accident occurred.


Mr. Mackey: Of the track that the C&O train was on Answer - yes, sir.

Mr. Hall: Of the north bound track? Answer – Yes, sir. The right hand track going north.

By Mr. Keith:

Q. What was the condition, I say, of that C&O freight train that you found there with the arch-bar broken? Answer – When I got there and examined the car this truck here was in about that shape (illustrating); this wheel reared  up under the end of the car, and that one on the ties; this wheel (indicating) was still on the track, and the truck under the other end of the car was also on the track; this wheel (indicating) was off. This came down there dragging like this, and it caught this part of the frog up here.

Q. Now, show the jury, if you can, what would be the effect of this arch-bar being down when it got to this frog and switch? Answer – When it got here it bent this end of the frog a little bit, and struck this block here and slid up on top of that wedge, and when it got here it hung this rail right here (indicating), and twisted the whole thing out.

Q. What would be the effect of doing that? Answer – When it twisted this rail or tore the track out.

Q. The car behind this would run off? Answer – Yes, sir; it tore out two rails from here on. It turned this rail right over, and of course that left nothing there. It just ripped those spikes loose there, and tore this rail right out, and when the other cars came along the truck had gone. This wheel here (indicating) had gone over and passed the joint, and kept on the rail. The rear one behind there, that just went right down on the ties, and the other cars came in behind them, and they just began to pile up on the south bound track.

Q. From what you could see there when you got there the next morning, what would you say was the cause of the accident which happened at Bristow that day, the 23rd of February, 1915? Answer – The box-bolts in that rear truck sheared off, the box-bolt in the rear wheel of the rear truck of C&O coal car, have you got the number? If you haven’t I have:  25,227


Mr. Browning: Now, if your Honor please, I want to ask if it is proper for him to say what was

the cause of the accident, or is it proper for him to state facts, and is  the cause of the accident a matter for the jury to say?


Court: I suppose the proper thing would be to state exactly the physical facts he found, and then it

is for the jury to say the cause, unless there is some expert knowledge that he would possess other than that of a layman.


Answer: Gentlemen of the jury, you understand, of course, I didn’t see this. I saw this truck

afterwards, but from the experience I have had along this line, and accidents that I have seen prior to this, that is my opinion of the cause of the accident. I am just giving you the condition of the truck as I found it. He asked me what I thought was the cause of the accident. Isay this is my opinion. Of course, I didn’t see it. But I know this by the conditions. That is what I found there after I got there, and from the experience I have had I know that is how it happened.


Mr. Keith: You stated that is the condition of this truck on the C&O coal car 25,227; will you

state what was the condition of the track at the north end of that switch there? Answer – The track was torn up there so badly I couldn’t tell you. The track was all torn up, the ties scattered and cut up, but, as well as I remember, there were two rails torn up and gone; that is, they were all bent up and under the wreckage.


Court: You mean the length of two rails? Answer – Yes, sir, two rails on this side )indicating). Q.

It was torn up for the length of two rails? Answer – Yes, sir; I am sure there were two, and possibly it might have been more. I won’t say that positively, but two rail lengths were torn up and gone.


Mr. Keith: At the north end of the switch what was the condition of that outside rail which, I

 

believe, is the stock rail? Ans. This was all torn out and bent all up.

Q. That outside rail is known as the stock rail? Answer – That is known as the stock rail; it was torn out and bent all up.

Q. Where did you find this truck on the particular car No. 25,227; Answer – About I would say, 1600 or 1800 feet from here (indicating) north.

Q. From the north end of the track here? Answer – Yes, sir.

Q. And what was the condition of the other wreckage you found there, of the other cars that you found the next morning when you went there? Answer – Different cars there that were pretty badly torn up.

Q. Where were they lying? Answer – They had gotten the majority of them out then and piled them up where they could get at them. They had been working there all night trying to get the south bound track clear.

Q. Did you find them over on the south bound track clear? Answer – They had laid some of them on the bank.

Q. You found some of the C&O freight cars on the south bound track? Answer – Yes, sir, and beyond.

Q. Where 17 was running? Answer – Yes, sir. They had set some over the same side; they had to get in there to do the work on the south bound track; they came down on the south bound track with the derrick and set these over there where they could get them.

Q. Will you state to the jury what was the condition of the rails, ties and roadbed at the place of this accident, except so far as it was torn up as the result of the derailment? Answer – Outside of what happened to the track from the accident the track was all right, so far as I could see or know. The ties were good.

Q. What kind of ties were they? Answer – Oak ties.

Q. Were they good ties or bad ties? Answer – Yes, sir, good ties.

Q. What was the condition of the ballasting of the road at that place? Answer – Good; it was good ballasting.

Q. What kind of ballast? Answer – Rock ballast, crushed stone ballast.

Q. How about the rails, all of the rails there, the main line rails, frogs and switches and all that? Answer – All good

Q. Was there any defect at all? Answer – No, sir, I didn’t see any at all outside of the rail being bent up from the derailment. The rail was all in good shape.

Q. Was there any defect at all in the ties along there? Answer – No, sir, I didn’t see any.

Q. Were they excellently good? Answer – Yes, sir.

Q. How about the ballast? You say that was stone ballast? Answer – Stone ballasting.

Q. Was the alignment of the track good? Answer – Yes, sir, so far as I could see.

Q. And the level of the track, was it good? Answer – I didn’t try a level on it, but I could see it was in good shape.

Q. What was the alignment there, are the rails straight? Answer – A straight line, yes, sir.

Q. How about the level of the track? Answer – It seemed to be level.

Q. Did you make a careful examination of it? Answer – Of the tracks?

Q. Yes, and of the ties and the conditions? Answer – Yes, sir, I did there and also back as far as Bristow.

Q. Why did you do that? Answer – We usually do it after wrecks.

Q. Is that part of your business after a wreck? Answer – Where we go to a wreck, the road master, the train master, the superintendent, the mechanical department., the transportation department generally get together to see if they can locate the cause of these things.

Q. You went clear back to Bristow. I will not ask you past Bristow.


Court: You can ask beyond that.


Mr. Keith: I don’t want to go over anything that we do not have to.

Q. Back to Bristow, what was the condition of that track, and of the ties and ballasting, and the whole thing? Answer – The track was in good condition, a good track. There was absolutely nothing wrong that I could find.

Q. State if there was any defect at all in it that you could see. Answer – No, sir, there was not.

Q. Do you know whether or not it was raining on the night of the accident? Answer – They said it was, but I wasn’t there.

Q. You were not up there? Answer – No sir.

Q. Did you see any evidence of it next morning? Answer – When I got there the next morning the men working there looked like they had been working in the rain all night.

Q. Did you examine some of the pieces of that arch-bar and the bolts, etc? Answer – Yes, sir.

Q. And the arch-bar and box-bolts and column-bolts? Answer – Yes, sir.

Q. If so, what did you observe? Answer – The end of the column-bolt; that is, this part of it here (indicating) was a new break, and the nut and that much of the bolt over there was gone.

Q. Before we get any further, which one of the trucks of the car No. 25,227 went down? Answer – The rear truck, and the rear wheel. This wheel (indicating) was propped up. The rear wheel of the rear truck of this car was out of the arch-bar, and cocked up under the end of the car.

Q. You said something about the column-bolt; which one of the column-bolts was gone, or broken? Answer – This one here )indicating)

Q. The one next to the broken box-bolt? Answer – The one next to the sheared box-bolt.

Q. Did you find any part of the tie-strap, as you call it? Answer – No, sir.

Q. Or the tie-bar? Answer – No, sir.

Q. Did you find the end of this lower arch-bar that was broken? Answer – Neither one of the arch-bars was broken. The condition is just exactly as this is. The tie-strap at the bottom was gone, and I have never been able to find that.


Mr. Mackey: What part was it you couldn’t find? Answer – The end of the tie strap. Q. The end

 

of the tie-strap was gone? Answer – Yes, sir.


Mr. Keith: Will you state whether or not there was anything about the tie-bars or bolts, and the 

holes in the tie-bars, I mean the arch-bars, indicating whether or not that arch-bar was in good and perfect condition or not? Answer – The holes in this arch-bar through which the box-bolts pass were worn or elongated, oblong, worn from the bars working backward and forward like that (indicating). Q. To what extent were they worn? Answer – About one-eighth of an inch. Q. Will you state whether or not that condition would come as the result of a day or week or month working?


Mr. Browning: A little less leading.


Court: How long would it take it to get that way from being used? Answer – Some little time. Q.

 

What is some little time? Answer – Certainly not in a week or a month.


Mr. Mackey: That is, it would take more than a week to do it? Answer – Yes, sir.


Mr. Keith: In other words, your opinion is that it took considerable time to wear the holes in that

arch-bar in the condition in which you found them? Answer – Yes, sir. You see there is very little play there.

Q. Now, what would be the result of those holes being worn, as you say, about one-eighth of an inch? Answer – Those bars there, with the weight on them, act as a shear; the weight is on the bottom bar, and of course this pulls down on top of this bar. When you push down on that bar it has a tendency to shorten this bar up, and the strain comes up like that (indicating). When you push one way and one the other is what causes the tendency to lengthen this, and that shears the box-bolt. Then this car, in running along like that, this box gradually works out, and as soon as it come past the center that box turns over and the truck comes down. That is what bends this bar up.

Q. What was the result of those box-bolts being sheared off there, Mr. Puckett? What, in your opinion, was the result of those box-bolts being sheared? Answer – These box-bolts, when they shear off, the bottom part of the bolt, there is nothing to keep it in there. If you take that head off that bolt right there, the bottom part will fall out; that allows the box to drift out, and the truck to drop down just like that, you see (illustrating) of course, and drag; that is what hangs something or other and derails.

Q. In other words, what supports the weight of that freight car? Answer – It is these arch-bars that carry it, and so long as you keep those four bolts (indicating), and these two bolts; in other words, you keep that tied together, that is what carries your weight. As soon as you take those bolts out, or those bolts break, the weight on there causes this bar to bend back, and the other to bend ahead, and then it comes down.

Q. Just state again what were the pieces that you found coming off that arch-bar and tie-bar in this wreck? Answer – After I had looked at the truck under the car and examined it, I went back there where they were working along in there, where the main part of the wreck was, and looking around in there. I found one piece of this bolt.

Q. The box-bolt? Answer – The head of one box-bolt, just an inch and a quarter of the bolt on the head. That sheared off there just leaving the bolt an inch and a quarter long with the head on it. I picked it up, looked at it, and I realized that is what it was, and I took it over and laid it on the end of a tie back here, and went on. I thought I could get it when I wanted it. I was busy doing something else. Someone told Mr. Flanagan, master mechanic of the C&O, that I had found one of the box-bolts, and he came over to me and asked me. I told him yes I had, and it was lying over there on the end of a tie. I went with him to get it and show it to him, and when I got there the bolt was gone, and I have never been able to locate it since. Then Mr. Flanagan and myself walked back from there to the bridge, and up to Bristow Station, and up there at the switch that leads into the side track back of the station I found a nut-lock, evidently that came off this column-bolt. A nut-lock is a little piece of iron that goes in the bottom end of that bolt, and after you tighten that nut up you bend the other edge down to keep that nut from running off. I found that nut-lock at the switch.

Q. Did you find any portion of the tie-bar? Answer – No, sir. That nut-lock and the head end of those bolts is all that I have ever seen.

Q. We have asked the C&O Railway Company to produce here portions of the box-bolt and the tie-bar, I mean the column-bolt, and I now hand you what they have produced here, and I will ask you if those are the pieces that you saw? Answer – No, sir; that (pointing to the box-bolt) is not what I found; this is the lower end of the bolt and one nut.

Q. Is that a portion of the box-bolt that you saw there? Answer – It is the same size. It is the standard nut for one hundred thousand capacity car.

Q. Can you state whether or not that is the same? Answer – No, sir.

Q. You don’t know whether it is or not? Answer – I don’t know whether that came off that car or not.

Do you know about this column-bolt? Answer – I don’t know whether that is the column-bolt or not. That is the standard size nut. These are supposed to be inch and a quarter. That is the bottom end and the piece that I had was the top end.

Q. You have said what you believe was the cause of that wreck; will you state what Mr. Flanagan’s view of it was, as stated to you at the time when you and he were there investigating it?


Mr. Browning: We are going to put Mr. Flanagan on.


Court: Do you object?


Mr. Browning: Yes, sir.


Mr. Mackey: If it bears on us we object, unless it was part of the res gestae.


Court: Was he there to make any confessions  and admissions?


Mr. Keith: He was there as a part of his business.


Court: For the present I will withhold it. If Mr. Flanagan denies it, you can put this witness on by

 

way of contradiction but not for impeachment.


Mr. Browning: We withdraw the objection.


Court: Go ahead.


Mr. Keith: What did he state.


Court: Mr. Mackey, I don’t think it can affect you.


Mr. Mackey: If they have withdrawn the objection there could not be an exception. Q. Will you

please state what Mr. Flanagan expressed to you as his view of what caused the wreck? Answer – As I said awhile ago, Mr. Flanagan and I went down and looked over this truck-----


Court: Is Mr. Flanagan in the court room?


Witness: No, sir.


Court: Would you like for him to be here?


Mr. Browning: Yes, sir.


Court: You do not object, do you Mr. Keith?


Mr. Keith: No, sir. It is a little against the rule.


Court: I know it, but I will not do it if you object.


(Mr. Flanagan is sent for and comes into court room)

Answer – Mr. Flanagan and I together went up to look at this truck; we both made a pencil sketch of the truck, just the shape and the condition of it there, as near as we could, and talked the matter over, and it was decided between us two that in our opinion that this was caused by the box-bolts shearing off; and after we made the sketch and talked the matter over, then we walked up the track, as I said awhile ago, up as far as Bristow, and found this nut-lock.


Court: Was Mr. Flanagan with you when you found that? Answer – Yes, sir, Mr. Flanagan and I

 

were together when we found the nut-lock. That is about all the investigation that we had.


Mr. Keith: Did Mr. Flanagan see those holes worn in the arch-bar that you have mentioned?

Answer – I suppose so. Q. You and he did not discuss that? Answer – Not to my recollection. I wouldn’t say that we did. Q. Now do you know what was the rated capacity of that coal car in the register, in the railway equipment register?


Mr. Browning: We object to that. There is no issue that has been made of overloading here.


Mr. Keith: That is a part of the res gestae.


Mr. Hall: One of the witnesses testified that one of the most usual causes for breaking the arch-



bar is overloading.


Mr. Browning: The declaration was filed, and then an amended declaration and neither one of

 

those papers charge any negligence in respect to loads.

Court: That is so far as the plaintiff is concerned, but how about one of the defendants when they

 

impleaded?


Mr. Browning: There is no question at all about overloading or loads. The grounds of defence do

 

not make any charge of that sort.


Mr. Keith: I think the rule here is that they are called upon to explain the condition of their

equipment at that time. They are in charge of it, and it is a general rule of law outside of the doctrine of res ipsa loquitur where one party to a controversy has the evidence he must produce it.


Court: You may call upon the C&O for it, but you are proving it extraneously.


Mr. Keith: That is true.


Mr. Mackey: It might come in under this part of the declaration, “so managed its freight train”.


Mr. Browning: Our position is that we are hailed into court by the plaintiff. Our position is that

we are hailed into court by the plaintiff. Our position is that the doctrine of res ipsa loquitur applies to the Southern Railway Company for reasons with which your Honor is entirely familiar, and I need not repeat them, but the doctrine does not apply to us, and we do not have to explain anything.


Court: We have but a few minutes, and I will leave it open until tomorrow morning.


Mr. Keith: We want to show that, that question is what is the rated capacity of that car, and 



objection is made, and for the present the court does not pass on it.


Court: Yes, sir.


Mr. Mackey: The objection is made by the C&O.


Court: Yes, sir; you could not make it.

CROSS EXAMINATION

By Mr. Browning:

Q. You arrived at the scene of this accident a little after five o’clock? Answer – Between five and six. I was on train 25, and I may have been a little bit late.

Q. The Chesapeake and Ohio wrecking train had already arrived when you arrived there, had it not, Mr. Puckett? Answer – I think so. I am not positive. I know our wrecking crew had been there working practically all night. I think the C&O derrick was there.

Q. Don’t you know Mr. Hudson, the Southern superintendent, came with the C&O crew, and got there before you did? Answer – I don’t know when Mr. Hudson got there.

Q. This car under which the truck concerning which you have testified was C&O car No. 25,227, was it not? Answer – Yes, sir.

Q. Loaded with coal? Answer – Yes, sir.

Q. You found the upper end of one of the column-bolts, I understood you to say? Answer – No, sir, of the box-bolt.

Q. You are right, one of the box-bolts? Answer – The top end of one of the box-bolts.

Q. You laid that down on a tie? Answer – Yes, sir, between the two tracks; I was between the tracks. It was on the end of a tie, but I will not say whether it was on the north bound or south bound track, but I laid it down on the end of a tie close to a lever car.

Q. And you went with Mr. Flanagan? Answer – Someone told Mr. Flanagan I had found one of the box-bolts, and he asked somebody to point me out to him, and he came to me and asked if I had found the box-bolt, and I told him I had.

Q. Did Mr. Flanagan show you this piece of bolt? Answer – No, sir, I never saw that piece of bolt before.

Q. Did you ever see this piece of column-bolt before? Answer – No, sir.

Q. Was the piece of bolt you found a fresh break? Answer – It was a fresh shear, sheared off.

Q. How do you know it was a shear? Answer – There is quite a difference between a shear and a break.

Q. What is the difference? Answer – You take a bolt and shear it in two, it has a tendency to mash it, and the break, it breaks right short in two.

Q. Where did you find that piece of box-bolt? Answer – I found it near the switch point where the stock rail was torn out.

Q. In between the tracks, or on the right hand side? Answer – It was right there in that place; I don’t know whether it was between the tracks, or on the outside of the rail, or where, but it was right when the track was torn up.

Q. How far did you carry it? Answer – I just picked it up, and possibly as far as from here to the end of the house, and walked there and laid it on the end of a tie. My derrick was working right there.

Q. How long did you have it in your hand? Answer – I don’t know but not very long.

Q. Five minutes? Answer – I don’t know. I didn’t take the time; I carried the piece of bolt in my hand; I was pretty sure that that was what it was, and I laid it on a tie so I could get it again when I wanted it.

Q. And you were busy at the time? Answer – Yes, sir.

Q. You laid it down expecting to make a very minute examination? Answer – We usually take care of those things when we find them in case of a wreck or derailment.

Q. You only made a casual examination of it, if you made it in that way? Answer – I measured it to see the length and size of it; I am pretty well satisfied that that is what it was.

Q. Do you know now what became of that piece of iron? Answer – I do not; I would like to.

Q. Do you know what became of the rest of the bolt of which was a piece? Answer – I never heard of it.

Q. You never have seen that? Answer – No, sir.

Q. Where is the place of the greatest strain upon a truck? Where is the greatest weight, I will say first, upon the truck? Answer – On the arch bar that the spring board sets on. Some weight would be on that and would be on the journal, as far as that is concerned.

Q. The weight on the end of the car, under which a truck is --- Answer – It is on the truck bolster where your hand is on the model.

Q. And that is distributed to the two ends where the journals are? Answer – To the four ends.

Q. If you count all four wheels? Answer – Yes, sir.

Q. Is not the point of the greatest strain immediately underneath? Answer – The weight is on the bottom bar.

Q. That is the point of the greatest weight? Answer – Yes, sir, that is where the weight is carried.

Q. Now, Mr. Puckett, suppose the tie-bar were to break, what would be the effect upon the journals and the box-bolts? Answer – If the tie-bar was to break before the column-bolt sheared off, it might possibly bend the end of these arch-bars.

Q. Would that be all that it would do? Answer – It would either bend them up, or shear the bolts off; in other words, it would have to shear the bolts off or bend before the trucks could come down.

Q. In this particular case, if the tie-bar was the first piece of machinery upon that truck to bream, it would have had the effect upon the column-bolts that you state you have found, of shearing it off, would it not? Answer – I have not said anything about finding any column-bolts.

Q. Box-bolt. Substitute “box-bolt” for “column-bolt”. Answer – I have never seen one have that effect by the bottom tie-bar breaking.

Q. What would be the effect of the tie-bar breaking across the column-bolt? Answer – As I say, it might cause those bars to bend up and break off at the bend.

Q. Would it, or would it not, have the effect of shoving the center of the top arch-bar down? Answer – No, sir.

Q. It would not? Answer – No, sir.

Q. Would it or would it not have the effect of creating a shearing motion upon the column-bolts? Answer – In a sense it would, yes, sir.

Q. What do you mean by “in a sense”? Answer – After you take the tie-bar off the bottom that holds the two boxes together, you impair the strength of that ruck to a certain extent.

Q. What is the function of the tie-bar? Answer – The tie-bar is to tie the bottom of the box together, to tie the bottom of the truck together.

Q. When that function is taken away, and a weight is upon the car, does it not necessarily force the top of the column or arch-bar down and the lower arch-bar out, thus creating either a shearing or a breaking effect upon the box-bolts? Answer – No, sir; you have got that just exactly wrong. The weight on there (indicating), the top bar pushes ahead and the bottom bar pushes back, which forces a shear. The weight on the bottom bar, you understand, pulls the two ends together, and the different sets in that bar, the diamond shape truck, with this, of course, pulling down on that, would cause the ends of the top bar to bend up and lengthen. If you bend the top bar up, it makes it longer, and the bottom one shorter, and that cuts the bolt in two.

Q. That would have the effect that I asked you if it would not have, wouldn’t it, the effect of shearing? Answer – It would have a greater effect of bending the bar and breaking it off in the bend.

Q. What effect would it have on the journal box? Answer – It would cause that box to turn; it would cause those arch-bars right in that bend (indicating) to bend up; you take the tie-bar off, and put the weight on it, it would have a tendency to cause it to cock up, bend and break.

Q. And the effect of the cocking up of the journal box would be to make the lower arch-bar fall down towards the ties, would it not? Answer – The breaking of what, - the bending of that(indicating)?

Q. Yes, Answer – Of course, when they bend the box goes down and the truck goes down, of course.

Q. And a loaded car running along the track, it would necessarily make that go lower and lower, wouldn’t it? Answer – Yes, sir.

Q. Until finally it reached the end of the ties or the ballast? Answer – Yes, sir.

Q. There is nothing that you saw there that could not have been occasioned, and would not naturally have been occasioned by the accident happening in that way, is there? Answer – In what way? By the tie-bar breaking?

Q. By the tie-bar first breaking, followed by the results we have detailed? Answer – In all my experience I have never seen a thing of that kind. I have never seen the tie-bar break and then the box-bolt shear off. When you disconnect the tie-bar from the bottom of the box it released the shearing to a certain extent, because it leaves that and the weight on there has a tendency to cock that box up, and break the bars, but as long as you hold the box perfectly level then the shearing is greater.

Q. Could you look at the piece of box-bolt I hand you, and say whether that was broken off or sheared off? Answer – That is a break.

Q. Will you tell me whether the piece of column-bolt I hand you was broken off? Answer – That is a break

Q. Both are breaks? Answer – Yes, sir.

Q. Could you tell whether they are fresh breaks or not? I mean whether it is a break of good sound metal? Answer – I would say that they were at the time they were broken, yes, sir, both of them.

Q. Mr. Puckett, did you see the arch-bar there that day? I think you said you saw a portion of it. Answer – Do you mean the piece?

Q. Yes.  Answer – No, sir; the piece that was broken off and gone I did not see.

Q. But you saw the piece that remained on the truck? Answer – Yes, sir, just as much as is on the model.

Q. That was broken? Answer – Yes, sir.

Q. Wasn’t it broken right through the center of the column-bolt hole, I reckon you would call it? Answer – Yes, sir.

Q. It was? Answer – Somewhere near the center, but it whetted off a wedge shape, just the bottom of that tie-strap that is nearly to a point.

Q. If a strain were pit upon the box-bolt, or there was a shearing effect there, before the box-bolt would break or be sheared, would it not create some elongation in the box-bolt holes. Answer – Do you mean just the pressure of it>

Q. The shearing of it? Answer – Just to take a round hole and put the bolt in there and shear it off, is that what you mean.

Q. Yes, sir. Answer – It would not all the way through. It might the top edge, but all the way through the hole it would not have any effect. As I say, where you push it very hard, where they are both the same metal, it might turn the edge a little, but not enough to call it an elongated hole.

Q. Did you measure the holes in the arch-bars of this truck? Answer – Yes, sir.

Q. How were they? Answer – They were elongated holes; that is, they were elongated one-eighth of an inch.


Mr. Keith: Do you mean one-eighth of an inch more than they should have been, or all together?

Answer – They were one eighth-of an inch longer than they were wide; they were elongated one-eighth of an inch.

By Mr. Browning: 

Q. What did you make that measurement with? Answer – A rule.

Q. What kind of a rule? Answer – A standard rule, the same as I have in my pocket.

Q. Can you measure with sufficient mechanical accuracy with a rule of that kind. Answer – If a man couldn’t measure an eighth of an inch hole with a rule I wouldn’t consider him a mechanic. That is what they put these marks on here (referring to rule) for, to go by.

Q. Is that what they are ordinarily measured with? Answer – Yes: I wouldn’t a set of micrometers or calipers of things of that kind. 

Q. Did you measure the portion of the hole which remained on the piece of an arch-bar which was still attached to the truck? Answer – Did I notice it?

Q. The arch-bar was broken across the hole? Answer – No, sir, the arch-bar was not broken at all.

Q. I am in error. The tie-bar was broken across the hole? Answer – Yes, sir.

Q. Did you measure the portion of the hole that was upon the piece of tie-bar that remained attached to the truck? Answer – No, sir, I didn’t make any measurement of the tie-bar at all because it had nothing to do with the shearing of the tie-bar. The pieces on that end were missing and gone; the bolts were in there, and I did not take them off to make an examination.

Q. You could have measured if you had chosen to do so? Answer – If I had wanted to pull the truck to pieces.

Q. Couldn’t you have done it without pulling the truck to pieces? Answer – I would have had to take the nuts off and take the bolts out.

Q. This represents what you said --- Answer – (Interrupting) The majority of that hole was broken off and gone. If I understand your question, it is if I made any investigation of these holes?

Q. I say at first; I understood you to say awhile ago that the tie-bar was broken across the hole through which the column-bolt goes? Answer – Yes, sir, It wasn’t broken in the center, or not quite in the center, but I didn’t measure that hole at all.

Q. As a matter of fact, it was broken near the center of that hole? Answer – It was broken through the hole.

Q. You did not measure it? Answer – No.

Q. You could have done so if you had chose to? Answer – I couldn’t have made a very accurate measurement after it was dragging through the ballast and stuff.

Q. Were the edges of that hole bent at all? Answer – I didn’t measure that hole at all.

Q. I mean did you look at it? Answer – It was all battered up through dragging over the ballast.

Q. Were the edges of the hole battered up? Answer – I don’t know; the edges of the bar were battered up and worn off.

Q. What kind of break was that upon the tie-bar? Was it a fresh break? Answer – It had been dragging through the ballast and dirt, and where it had dragged over the frog, and I couldn’t say whether it was old or new. I wouldn’t say whether it was old or new, because it was battered up and wetted down nearly to a point, and there was very little to tell anything about it.

Q. You did not form, and have not now, an opinion upon that subject? About the tie-bar.

Q. Yes, whether it was a fresh break or not? Answer – No; as I said it was so battered up from dragging through the switch.

Q. You had no opinion then whether it was fresh or not? Answer – I don’t know whether it was fresh.

Q. Was there anything said between you and Mr. Flanagan about the break of the tie-bar? Answer – No

Q. Did not you and Mr. Flanagan agree that the break of the tie-bar was the cause of the tilting of the journal boxes, which, in turn, was the cause of the breaking or shearing of the journal bolts, which, in turn, was the cause of the dropping of the truck and of the wreck? Answer – No, sir.

Q. You did not? Answer – No, sir.

Q. Mr. Puckett, could you tell, in the condition in which you found that track after the wreck, whether before the wreck it had been standard? Answer – Standard?

Q. Yes. Answer – From the condition it was then.

Q. Yes. Answer – Of course, I would not tell you the condition before the wreck. I don’t know when I had seen it before; I don’t know when I was over the track; that is not my business. I am on the road a good deal, and of course I watch the track, but it is not a part of my business.


Court: He just asked you the question, he did not mean to charge you with anything. Answer – I

don’t know anything about the condition of the track before the wreck. Is that the question you want answered?

Mr. Browning: Yes, sir.

Answer – Except I know that piece of track there was in good shape, and they had not long before that put in a lot of ties down the hill and put in ballast.

Q. Mr. Keith asked you when you got there after the wreck if you made an examination of the track, and, if I remember correctly, you said, in substance, you did, and as far as you could tell it was all right? Answer – Outside of the damage done by the derailment.

Q. Now, as a matter of fact, after the damage that had been done by the derailment, you could not tell whether the track had, before the derailment, been all right or not, could you? Answer – No more than I could tell the condition of the ties, and about much ballast was there, and from the condition of the track on both sides of it and around there, and the rails, with the exception of being bent and broken.

Q. But, as a matter of fact, there are other elements than those you have named? Answer – The exact condition of the track before the wreck, at that particular point, I don’t know, as I didn’t see it.

Q. And you could not form an opinion from your inspection after the wreck? Any more than from the condition of the rails and ties, frogs and switches.

Q. Did you measure all the holes left in the arch-bars? Answer – Do you mean in that bent and broken end?

Q. Yes. Answer – Not back this way I did not: nothing in the truck except the holes in the two bars up there on the end that is bent.

Q. Those were the only holes that you measured? Answer – Yes, sir.

Q. And were those the only measurements that you took in reference to the truck? Answer – Yes, sir.

Q. Were they the only measurements that you took in reference to any portion of that car No. 25,227? Answer – The measurement of the box-bolt holes?

Q. Yes. Answer – As well as I remember, that was the only thing I had any occasion to measure.

Q. I am not asking you about occasion, but asked you about the fact. Those were the only things you measured, as a matter of fact? Answer – That I recall to mind, yes, sir.

Q. You are speaking from your memory, are you not? Answer – I said as far as measuring those holes. I do know that I measured the holes in the bar, but I don’t remember making any other measurement at all, because there was nothing else I had any use to measure.

Q. You made no contemporaneous record of that measurement? Answer – Nothing more than I made in the report.  I made a regular report of the derailment.


Mr. Keith: Have you got that with you? Answer – Yes, sir.


Mr. Browning: Did you measure the length of the portion of the bolt that was left to the nut that

you found? Answer – I did measure that; that is the piece I found; it was one inch and a quarter and the head. Q. At the head? Answer – Under the head.


Mr. Keith: One inch and a quarter under the head? Answer – Yes, sir; the head of the bolt and one 

inch and a quarter of the bolt. If you will lend me the model I will show you what I mean. If you turn this up. I measured from here down.


Mr. Browning: Did you measure on both sides to see whether they were the same or whether one

side projected? Answer – No, sir, I just measured the piece that was done there. Q. You measured one side of the bolt, and found it an inch and a quarter? Answer – I measured it; I put my rule on it and measured it. And it measured an inch and a quarter.


Mr. Mackey: Including the nut? Answer – There was no nut there.

By Mr. Browning:

Q. How do you know, Mr. Puckett, that that measurement, if you had taken it on both sides, one might have been an inch and a quarter and the other an inch and an eighth? Answer – They might possibly be.

Q. So as far as you know it might be? Answer – I measured the bolt; where they shear on one side of it mashes it down a little bit; it pulls it down on the surface of the bolt where the shear starts, it would have a tendency to pull it in and it might be a little short if your measure it there, but if you turn it on either side of that little mashed place it would be the same all around.

Q. Could you say now there was not a difference? Answer – I say I measured it and it was an inch and a quarter and that is all I measured, and that is all I can say.

Q. I am not trying to catch you? Answer – I say it is an inch and a quarter.

Q. Could you say now that there was not a difference of one-eighth of an inch in the length of one side of that bolt as compared with the other? Answer – I say I measured that piece of bolt, I just picked it up and measured it and it measured an inch and a quarter; that is what I said at first.

Q. And you only measured on one side? Answer – I don’t know whether I measured one side or two, but I said it was an inch and a quarter.

Q. Do you understand what I am asking? Answer – Yes, I understand you mean it might be mashed up on one side and show from the measurement when the rule is perfectly flat a little longer on one side than the other.

Q. You are not prepared to say that that was not the case with this particular bolt? Answer – I say the measurement I took was one inch and a quarter, the piece of bolt, just the same as if I got out to buy a bolt, to a shop, and I measured it and it was an inch and a quarter, I would not turn it around and around to see if it was perfect. If it was cut off in a lathe it would be the same, but if it was sheared off it might not; the shearing might mash the bolt in a little on one side; in casually measuring it might be shorter.

Q. In the breaking would it be of uniform length? Answer – In breaking it would be more irregular in a break than in a shear except on the side that it mashed in, or had pushed over on the beginning of the cut. In breaking it might pull the grain of the iron down a quarter of an inch or an eighth of an inch, and on the other side it might pull out and it might be ragged. The cut would be straight and smoothe in a shear except where the strain was on the edge of the hole it might mash it in.

Q. It would be more apt to have an elongation on one side in a break than in a shear? Answer – In a break I say it would be ragged; a break it might be irregular and ragged all around; it wouldn’t be straight off.

RE-DIRECT EXAMINATION

By Mr. Keith:

Q. Did the condition of the box-bolt or box-bolts you found next morning after the wreck indicate a break or shear? Answer – It indicated a shearing of a box-bolt, not box-bolts.

Q. Did Mr. Flanagan agree with you in that view? Answer – Mr. Flanagan did not see it because someone had misplaced the bolt before Mr. Flanagan found it.

Q. This portion of a box-bolt and a portion of the column bolt produced here, are these the ones you saw after the wreck? Answer – No sir, I have never seen either one of those before. This is the lower end of the box-bolt with the nut on it, and the piece I had was the top end with the head on it.

COURT ADJOURNED FOR THE DAY and PROCEEDED JUNE 10, 1916


Mr. Keith: We want to introduce this map in evidence.


Mr. Browning: We do not desire to object to it.


Mr. Patterson: We have no objection.

E. Fuller, another witness called on behalf of the Southern Railway Company, being duly sworn, testified as follows?

DIRECTION EXAMINATION

Mr. Hall: Will you come here just a minute, and explain this map, We offer in evidence a map

showing roadway from Bristow Station to a point just a little beyond where the accident occurred, and I will ask you, Mr. Fuller, to point out to the jury on that map the place where the accident occurred, and the various things that should be shown in connection with the map from Bristow down to the point of accident. Now, where did that accident occur? Answer – At this switch point. Mr. Hall – mark it as “A”

Mr. Keith: What is this right here marked “B”? Answer – That is the switch leading to the pump

 house. This is the frog (indicating) Q. Marked “C”?

Court: Is that switch leading to the pump house marked as “Switch”?

Mr. Keith: Switch leading to coal trestle” Q. Now the accident, as I understand it, occurred at

about the point where the frog and the switch come together, or just a little beyond that? Answer – Yes, sir. Q. The switch leads into the coal trestle, I believe? Answer – Yes, sir. Q. And this is what is known as the pump house? Answer – Yes, sir. Q. And this is Broad Run? Answer – Yes, sir. Q. What is the distance between Broad Run and the point where the accident occurred? Is it marked there on the map? Answer – No, sir, I don’t see it marked. Q. What is the distance between the point where the accident occurred and Bristow Station, is it marked? Answer – Yes, sir; 2256 feet, 2256.5. Q. Now this is the road crossing down at Bristow marked Public Road? Answer – Yes, sir. Q. And here is the depot. And whose store is this across here, if you know, just opposite the depot? Answer – I don’t know. Q. Where does Mr. Hyde live? Answer – Here (indicating)

Court: I can tell you whose store it is. It is Mr. Davis’

Bystander: But this is Mr. Carr’s

Court: I thought it was on the other side.

Mr. Keith: Which is the north bound track? Q. The right hand track as you look towards

Washington? Answer – Yes, sir. Q. What position do you hold with the Southern Railway Company? Answer – Master mechanic of the Washington Division. Q. How long have you held that position? Answer – Three and ½ years. Q. Where is your place of business? Answer – My headquarters are Alexandria. 

Court: I understand that map is now introduced in evidence.

By Mr. Keith: Yes, sir, I understand we have also introduced the model of that track and truck.

Q. Now Mr. Fuller, you say your place of business is in Alexandria? Answer – My headquarters are; my territory extends to Monroe, Virginia, and to Harrisonburg.

Q. When did you go to the scene of the accident that took place on the 23rd of February, 1915? Answer – I got there about 9:15.

Q. That night? Answer – That night.

Q. You can just state what you found there? Answer – The first thing I did after arriving there was to go through the train; that is, the two cars that were in the accident. I went into the rear of the ----

Q. (Interrupting) What did you find to be the condition of the steel passenger car that was attached to and a part of train No. 17? Answer – I found the window glass broken on the east side – that was the side next to the north bound track, - and the car badly scratched on the outside.

Q. What was the condition of the vestibule door, the door just above the steps of the car? Answer – That was slightly cracked and the corner post of the vestibule end was slightly damaged.

Q. What? Answer – The corner post of the vestibule end was slightly damaged; the glass in the vestibule end was also broken.

Q. How about the car door leading into the car itself? Answer – That was in good shape. There was nothing wrong with that on either side of the car.

Q. Which one of the vestibule doors did you find was scratched and somewhat injured? Answer – That was the front door on the east side.

Q. What else did you do that night? Answer – I went through the other car and found the front end of that car run up on some of the wreckage, and the truck –

Q. (Interrupting) That was the wooden car known as the combination car? Answer – Yes, sir; the glass was broken in the end of that car on the east side.

Q. State whether or not all the wheels of that steel car, the passenger car, were on the track? Answer – All on the track.

Q. Did you find any lumber or wreckage inside of the car? Answer – No, sir, nothing but glass.

Q. Do you know whether it was raining that day? Answer – No, sir, it was not raining that day.

Q. Did it rain that night after you got there? Answer – It commenced to rain just before we got there, between eight and nine o’clock.

Q. Well, to what extent did it rain? Answer – It rained all night.

Q. Did it rain next day? Answer – I believe it did a part of the day.

Q. You spent the night there, and were there the next morning I believe? Answer – yes, sir, the entire night.

Q. And what did you find to be the condition of the cars of the C&O freight train? Answer – Well, I found the coal car, the eleventh car from the engine, with the box-bolts gone in the rear box and the rear truck on the east side, that wheel was cocked up under the bottom of the car, the arch-bar was badly bent and down.

Q. But not broken? Answer – The arch-bars were not broken, but the tie-strap was broken and the end of it gone.

Q. Did you try to find that tie-strap or bottom strap? Answer – I did the next morning.

Q. Did you succeed? Answer – No, sir.

Q. Well, did you find any of the bolts of the box bar or column-bolt, or any parts of either of those bolts? Answer – I did not, but there were some who had gone over ahead of me, and I was told that they found them.

Q. Did you examine the condition of the holes these box-bolts fitted in? Answer – The arch-bars?

Q. Yes. Answer – Yes, sir.

Q. What did you find to be the condition of those holes? Answer – They were worn slightly oblong.

Q. To what extent were they worn? Answer – I suppose one eighth of an inch or a little more.

Q. Will you state from your expert knowledge, as a master mechanic, what would cause those holes to wear oblong? Answer – By the bolts being loose and the bars working.

Q. How long would it take, in your opinion, to wear the holes in the condition you found them? Answer – It would probably take two or three months, and maybe longer.

Q. Would the shearing off of those bolts, box-bolts, or the breaking of those bolts, put those holes in the condition that you found them? Answer – No, I shouldn’t think so; it would have a tendency to slightly oblong them, but not as much as that.

Q. Now, then, if those holes were worn oblong, as you say, what would be the natural tendency? Answer – There would be a tendency to shear the bolts. The weight of that truck constructed like that is pulling one bar and pushing the other.

Q. Can you explain to the jury by that model just what you mean by that? Answer – You see this, what we call the top bar, and this is the bottom.

Q. Both of those are arch-bars? Answer – This is the top arch-bar and this the bottom arch-bar, and this the tie strap (indicating parts named); these two bars carry the weight of the car, or else the weight that is supposed to be carried by this truck. This bar being bent as it is, the weight coming here, it has a tendency to straighten it and push out and the bottom bar has a tendency to pull in, so one bar is pulling in and the other pushing out, and has a tendency to shear, and if the bolts are tight the friction between the two bars has a tendency to take the strain off; if these bolts are tight it clamps these two bars together and the friction between the bars takes the strain off the shearing strain off the bolt.

Q. What is the difference between the shearing of a bolt and the breaking? Can you tell us when you look at a bolt whether it has been broken or sheared off? Answer – Yes, sir.

Q. What is the difference? Answer – A bolt that is broken is pulled apart, and a bolt that is sheared is simply clipped off.


Court: Is it the difference of breaking a pencil and cutting it in two? Answer – The same thing.

Mr. Keith: What would be the difference that anybody could see if a bolt was broken and it was 

sheared? Answer – One that is broken you pull the fibres apart, but one that is sheared you clip them in two; that is, they are sheared off even. If you break the bolt you have to pull it apart.

Q. Now, those box-bolts that were shown you there on that occasion, did they appear to you to have been broken or sheared? Answer – I didn’t see the bolts.

Q. You did not? Answer – No, sir; my car foreman found one of the bolts and laid it on a cross tie and called my attention to it, and went to get it and it was gone.

Q. What was the condition of the track of the southern Railway at the place of accident, except so far as it was torn up as the result of the accident? Answer – It appeared to me to be in good condition.

Q. What was the actual condition of the rails there which had been displaced by the accident, which of the rails had been displaced? Answer – The rails on the east side of the north bound track, while both tracks were torn up there for some little distance.

Q. What was the condition of the frog? Answer – The frog was in good shape.

Q. What was the condition of the switch on the north end of that frog? Answer – That switch was all right, but the stock rail, the outside rail leading into that pump house there, that was shoved off and turned over.

Q. What would be the effect of a train running on that track with that outside rail, which you call the stock rail, out of the way? Answer – It would put everything on the ground; that is the rail which leads off from the switch point, and of course if it is shoved out of the way everything behind it went on the ground, just like a derail switch.

Q. What would be the effect of an arch-bar dragging at the point there where this accident occurred?


Mr. Browning: Now, if your Honor please, we object to that question, as there is no evidence that

the arch-bar was dragging. The model that they have filed as an exhibit with the Southern Railway Company’s evidence is a model of the truck and arch-bars after the accident, and there is no evidence of an arch-bar dragging.


Court: I overrule the objection.


Mr. Browning: We except to the ruling of the court.


Court: I thought he said the moving of this cause the piece to cock up and brought the iron down

 

on the steel rail.


Mr. Keith: Now, with those box-bolts sheared off, as you have stated, or broken, what would be

the effect on the arch-bar? Answer – It would cause the end of the bars to spring up and allow the bottom of them to go down on the ties.

Q. Why would that take place? Answer – Because the bars are free; there is nothing there to support each other. When they are bolted together they support each other, but when the bolts are gone there is no support to them. The end of the bars projecting out let the weight go down.

Q. What would be the effect of the weight of a car loaded with coal, on this arch-bar with the box-bolt broken or sheared? Answer – It would put the end right up and let the truck down on the track.

Q. With the truck in that position, what would be the effect on the column-bolt, a part of which is produced here and now shown you? Answer – That would let this bolt down just on the outside of the rail.

Q. State whether or not it would break the column-bolt? Answer – Yes, sir; it wouldn’t unless it struck. When it comes to a frog this bolt hooked into the frog and locked in the frog and it broke it off.

Q. How would it break it? Would it be a clean break, how would it break it? Answer – It would have a tendency to shear this if it was tight. You can see yourself that that bolt ----


Mr. Hall: “That bolt”, referring to the part of the column bolt in his hand. Answer – The part of

the column-bolt in my hand. That bolt there is sheared this way; you can see the side of the bolt where this has been down against the side of the rail.

By Mr. Keith:

Q. What would be the result with the arch-bar and the column-bolt to the truck in the condition you have just described when you reached that frog, and the switch? Answer – After this was broken off then it would drop still lower, it would drag on the ties.

Q. Then what would take place? Answer – Then, when it comes to a switch, going into the point of the switch, then something would have to open up. It forms a wedge right in between what we call the stock rail and the switch point, and the weakest point has got to give way. That nut there shows that it was dragging on the ties before it was broken off.

Q. You say it would displace that rail? Answer – Yes, sir.

Q. And the derailment of the cars would follow as the natural result? Answer – Yes, sir, everything behind it; the same as an open derail switch.

Q. If the tie-straps would break off first, what effect would it have on the box-bolts? Answer - I don’t think it would have any effect on the box-bolts at all. It might allow the box to spread slightly at the bottom.

Q. Why don’t you think it would have any effect on the box-bolts? Answer – Because the box-bolts are solid and through the bars. It might cause the bars to bend a little bit at this point (indicating), but the tie-bar simply ties the boxes together to keep them from opening up or closing in, and have nothing to do with carrying the weight of the car.

Q. The tie-strap, you say, has nothing to do with carrying the weight of the car? Answer – Practically nothing.

Q. Did you examine the condition of that track from the point of the accident back to Bristow Station.? Answer – I did the next morning.

Q. What condition did you find it in? Answer – I found it in good condition.

Q. What condition did you find the rails and ballasting and the ties in? answer – In good condition.

Q. Was there anything in the condition of the rails or the ties, or of the ballasting, or of anything else connected with that truck and roadbed, that could have had any effect in the derailment that occurred? Answer – Nothing that I could see at all.

Q. I hand you a part of one of the box-bolts that has been produced here, and I will ask you to say whether that is one of the top bolts or one of the bottom, if you know? Answer – That is the bottom end of box bolt.

Q. Will you state whether that is what you would call a break or a shear? Answer – That is a break.

Q. You have spoken of the shearing process that would take place in box-bolts where the holes had worn oblong; would that shearing take place on the top bolts or bottom bolts? Answer – Do you mean the top or bottom ends?

Q. Yes, the head of the bolt or bottom? Answer – Always at the top end, just between the two bars.

Q. Always in the top end? Answer – Yes, sir.

Q. And it was the top arch-bar that was worn oblong? Answer – It was worn oblong in both, the top and bottom arch bar; it was clear on top of the box, - both the top and bottom arch-bars are on top of the box; they are an inch and a quarter thick and that is two and a half inches right under the head of the bolts. Bolts usually shear just the thickness of the top bar, which is an inch and a quarter from the head.

Q. Have you had any experience before in the shearing of box-bolts with accident resulting? Answer – Yes. sir, several cases.

Q. What has been your experience in respect to the shearing of those bolts and the dropping of the arch-bar and the truck and consequent derailment, has that been the case in the others? Answer – Exactly the same thing in all of them; we have had them to drop down and go for half a mile, and as soon as they strike a switch point it puts everything on the ground. In every case we found that it was caused by the box-bolts being loose. In one or two cases the nuts were entirely gone from the bolts.


Court: How long, Mr. Fuller, would a train likely run after the arch-bar was loosened, as you 

describe here, before it would be derailed? Answer – Well, if it had not been for that switch there, that train, I am satisfied, would have come to Manassas here. We have had one or two cases which we discovered like that and the train was stopped before the accident occurred, because it didn’t have any switch to go in.


Mr. Keith: That steel coach that you found there, will you state whether or not that was a standard

coach, and in good repair, except so far as damaged in this accident? Answer – Yes, sir, it was a standard car and in good condition in every way. Q. There were only two coaches, the combination coach, which was a wooden coach and next the tender, and then this steel coach? Answer – Yes, sir. Q. Mr. Fuller, whose duty is it to inspect the condition of engines and trains on the Southern, on the part of the road that lies between Alexandria and Bristow, or Alexandria and Charlottesville, I will say, or Monroe? Answer – Well, we have at the terminals engine inspectors inspecting engines, and car inspectors to inspect cars before trains are allowed to leave terminal points, and it is also the duty of the train crew to look over their trains. Q. Who has charge of all this work, who is at the head of it? Answer – I am. Q. Will you state whether it is any duty of the railway to inspect the engines and cars of the C&O Railway Company? Answer – None whatever unless they are being handled in our trains.


Mr. Mackey: That could not effect our rights in any way, any contract between them.


Court: I understand that, but this is a controversy between the two roads.


Mr. Keith: You do not inspect the C&O trains? Answer – No, sir. Q. And you have no duty to

 

inspect them? Answer – No sir

CROSS EXAMINATION

By Mr. Browning (A.T.)

Q. Mr. Fuller, you say that column-bolt that was handed you just now was sheared off or broken? Answer – It shows that it has been slightly sheared.

Q. You say it sheared then? Answer – Yes, sir; it struck the frog and knocked off and that would have a tendency to shear it unless the bolt was badly crystallized; if it was badly crystallized a slight blow would break it off like that, but that was a better grade of iron and it sheared before it would break.

Q. You say, as a matter of fact, that column-bolt was sheared, as disclosed by your inspection of a few moments ago; is that right? Answer – I say it has a tendency to be sheared by being struck on the side and knocked to one side.

Q. Can you tell by an inspection of that column-bolt whether it was sheared or broken? Answer – I just looked at it and I told you it has indications of being sheared by being struck slightly on the side; you can see the metal was pulled this way (illustrating).

Q. I do not understand you. Was it sheared or broken, in your opinion, based upon your examination? Answer – I don’t know; all I can say is by the looks of the iron. I just told you a good piece of iron would have a tendency to shear off if it was struck here, but if it was a badly crystallized piece of iron, it would strike there and pop off the same as a piece of steel. The bolt there is broken off and is not sheared at all.

Q. Didn’t you say in your examination in chief, when that column-bolt was handed you and you examined it, that it was sheared off? Answer – No, sir, I didn’t.

Q. You didn’t say that? Answer – I say there are indications there of being slightly sheared by being struck on the side.

Q. You said you saw none of the bolts there that morning? Answer – No, sir.

Q. But someone told you that they had found some? Answer – Yes, sir, my car foreman, Mr. Puckett.

Q. Mr. Puckett had found some? Answer – Had found one, the head of one bolt.

Q. What car did you say that was that was derailed on the C&O freight train? Answer – I think the eleventh car from the engine, but I am not positive about that. It was a C&O coal car, and I can give you the number.

Q. Never mind about that, I didn’t ask that,. You say you examined the holes in the arch-bar through which the box-bolts go? Answer – Yes, sir.

Q. How closely did you examine them? Answer – With my eye.

Q. And you could detect an elongation of them with your eye? Answer – Yes, sir.

Q. Would not a pressure sufficient to cause the breaking of the box-bolt cause an elongation of the upper surface of those holes? Answer – A shearing off of those bolts would have a tendency to slightly oblong the holes, but as much as they were oblong.  The holes showed to be worn oblong and not pulled oblong.

Q. Wouldn’t it elongate them to the extent of one-sixteenth or one-thirty second  of an inch? Answer – As much as one thirty second; these were elongated probably one-eighth, but I didn’t measure them. As much experience as I have had I can look at a thing and tell how much it is worn.

Q. You think an inspection by looking at it, without measuring it, would disclose the amount it was worn to a sufficient extent that you could judge of it to one eighth of an inch. Answer – At least one – eighth of an inch.

Q. Could you judge of it to within one sixteenth of an inch by your eye? Answer – Yes, sir.

Q .Which part did you examine, the top of the hole or the bottom of the hole or both? Answer – I don’t know what you mean now.

Q. If this was the bar, and a hole through there (indicating) this would be the top and this the bottom. Answer – Yes, sir.

Q. Stoop down and look up? Answer – Yes, sir.

Q. But did not measure either the top, bottom or center? Answer – No, sir, as I didn’t have my rule with me, and I don’t know that I would have measured it if I had it.

Q. What is the function of the tie-bar? Answer – That is simply to keep the bars from spreading at the bottom, I mean the box.

Q. To tie the box together? Answer – Yes, sir.

Q. If the tie-bar is removed or broken, what happens to the journals, to the box-bars? Answer – It might have a tendency to cause the box to spread slightly at the bottom, and might bend the bars slightly right here (indicating).

Q. At the top? Answer – Yes, sir.

Q. Would it not also cause the journal box to tilt or incline inwards? Answer -  No, sir.

Q. It would not? Answer – It would have a tendency to cause then to spread slightly at the bottom; if the bars were not stout enough to overcome it, they might bend slightly back at the heel.

Q. Would not that throw the bottom of the two boxes further apart, and the tops of the two boxes closer together? Answer – It wouldn’t throw them closer together. It might open them slightly at the bottom.

Q. Would not that cause the lower bar to shorten and the upper bar to lengthen? Answer – No, it wouldn’t have anything to do with that.

Q. It would not have that effect, then, you testify? Answer – That wouldn’t have that tendency; it would have a tendency to bend both bars slightly at the weld where the inside bolt is.

Q. That would be the only effect of the taking away or removal of the tie-bar from a truck? Answer – Yes

Q. Would that weaken the truck? Answer – It would to a certain extent, but very slightly.

Q. It would not weaken it appreciably? Answer – I say it would to a certain extent, but very slightly.

Q. It would not weaken it appreciably? Answer – I say it would to a certain extent, but very slightly.

Q. To a very little extent? Answer – A tie-bar doesn’t carry the weight of the car at all; it ties the boxes together to keep them in place.

Q. The function of the tie-bar is not important, in your opinion? Answer – Oh, yes, sir, it is important too.

Q. At what point in the tie-bar is the greatest strain from the pressure of the load? Answer – How is that?

Q. At what point on the tie-bar is the greatest strain from the pressure of the load or loaded car? Answer – I don’t know that there is any difference much. It would be between the column-bolt there and the box, if any.

Q. It would not be at the column-bolt, or between the column-bolts? Answer – No, no more there, not as such strain there, because you have the tie-bar there bolted to the other bar, and the friction between the two would take the strain off that. Most of the strain would be between the column-bolt and the box-bolt.

Q. The box bolts are one and a quarter inches in diameter, are they not? Answer – For that capacity car.

Q. Is not one box-bolt sufficient in strength to sustain a standard car under ordinary conditions? Answer – No, sir.

Q. Is it not? Answer – No, sir.

Q. I mean, of course, one on each end? Answer – One on each end, yes.

Q. I mean here (indicating on model) Answer – No, sir if it had been they wouldn’t have put four there.

Q. As a matter of fact, is not the strength in the arch-bar and box-bolts at that point ten times, usually estimated as much as ten times as much as is necessary to carry it with one and a quarter inch box-bolts? Answer – No, I don’t know that it is.

Q. Would you say that it is not? Answer – It wouldn’t be ten times as much; they usually construct a car, all parts, to safely carry the load that it is intended to carry; we are allowed ten per cent to load a car, ten per cent above the stencil capacity of the car.

Q. Throughout all parts of the car? Answer – That is, if a car is stenciled one hundred thousand capacity, we are allowed to loan one hundred and ten thousand pounds in that car.

Q. But, as a matter of fact, or of expert opinion rather, at this particular point; that is, the box-bolts, is not the margin, instead of being ten per cent, one thousand per cent, in the opinion of expert car builders? Answer – No, sir, I never heard that before.

Q. Do you know, or have you ever heard what that margin was at that particular point? Answer – No, sir.

Q. You don’t know? Answer – No, sir.

Q. Then you are not qualified to testify on that particular point? Answer – No, sir.

Q. Do you know what margin of that percentage is in the tie-bar? Answer – No, sir.

Q. You are not qualified to testify upon that point? Answer – No, sir.

Q. Mr. Fuller, if the tie-bar becomes broken, through whatever cause, and a loaded car is run with the tie-bar broken, will not the spreading of the journal box naturally produce a derailment and a wreck, occasioned primarily by the breaking or removal of the tie-bar? Answer – If they were to spread enough it would, yes, sir.

Q. Would they not naturally spread enough? Answer – Well, I don’t know that they would; I never saw that happen.

Q. Do you mean you are not qualified to speak upon that point, or that you don’t think it would. Answer – I couldn’t say about that, whether it would or not. As I say, I never saw that happen and I never saw anyone else who did.

Q. What was your answer – Answer – I say never saw that happen, and I never saw anyone else that had that experience.

Q. You say you have seen how many wrecks caused by the shearing of the box-bolts? Answer – I don’t know; we have had several of them, I don’t remember just how many.

Q. Two or three? Answer – I suppose so.

Q. In those cases was the tie-bar broken, or was it intact? Answer – Afterwards the tie-bar was badly bent from dropping down and dragging on the ties.

Q. Was that true in all two or three instances of which you spoke? Answer – Yes, sir; we didn’t have a tie-bar to break in either case.

Q. I mean was it true in all two or three instances that after the wreck the tie-bar was detached or bent up? Answer – It was still there and bent up, yes, sir.

Q. What do you mean by “still there”? Answer – It wasn’t broken off, was still on the truck, the entire bar.

Q. Was it attached at both ends to the truck in all three instances? Answer – No; it was in the center, wasn’t at the ends.

Q. It was detached at the ends? Answer – Yes, sir.

Q. In all two or three instances? Answer – Yes, sir.

Q. On those occasions, Mr. Fuller, it is simply your opinion that the primary cause arose in the box-bolts and not in the tie-bar, isn’t it? Answer – Well, all indications there were that the box-bolts sheared off at the top.

Q. Well, if the loosening of the tie-bar, or breaking of the tie-bar caused a shearing at the top the box-bolts, you said awhile ago it did not to a great extent, but if, as a matter of fact, it does, then your opinion, based on those two or three occasions, would be worthless, wouldn’t it? Do you understand the question? Answer I don’t understand the question exactly. (Question read to the witness) Answer – I don’t think I get that question exactly yet, what you are driving at.

Q. As a matter of fact, on those two or three occasions of course you did not see the accident happen? Answer – No, sir.

Q. Your opinion of the cause of the accident was based upon your investigation after the accident, of course, wasn’t it? Answer – Yes, sir.

Q. And this investigation disclosed that the box-bolts were sheared off? Answer – Yes, sir.

Q. And that the tie-bar was not attached in its normal condition, did it not? Answer – It was attached to the truck, but of course, when the box-bolts shear off they drop down out of there and leave the tie-bar free from the box, and dropping down on the ties of course bends the end of the tie-bar up. In one case we had the front bolt to break off and the front end dropped down and it bent it back under the truck. This bar here (indicating) dropped down and hung in the ties and bent back under here; that end of it there was under here (illustrating).

Q. Let us get that into the record. “That end of it”, indicating the end of the tie-bar, was bent under beyond the bolster in the direction of the opposite journal box? Answer – It was bent back as  far as that end of it would reach, I don’t say it was beyond it; there is a difference in trucks. It was bent right back there at the column-bolts.

Q. Was it bent back as far as the column-bolts? Answer – I will not say about that at all.

Q. Was it bent back as far as half way between the journal box and – Answer  bent as far as it would reach.

Q. Give me your best judgment? Answer – I don’t say how far it was bent back at all, because I didn’t measure it, but I simply say that the bar was bent right here, and it simply lapped right back; the distance from here to the end, whatever that would be, was bent back under here. (indicating)

Q. Doubled back? Answer – Just doubled back, yes, sir.

Q. You said in your examination in chief that after the arch-bars had gotten down, they would hang in the first switch or frog, I believe, did you not? Answer – Yes, sir, but they might pass over one; they wouldn’t pass over, that is, they would pass over a frog because there is a block in the frog would let it pass over, and it might pass over a switch.

Q. Which one did this hang in, a frog or switch? Answer – First hung in the frog at Bristow Station and then passed over another frog just before the accident occurred. When it struck the switch then it pushed the stock rail out, and of course that derailed everything behind it.

Q. Do you know where the column-bolt was found in this instance? Answer – No, I don’t know. I was told it was at the frog.

Q. At the frog of which switch? Answer – The one nearest Bristow Station. In fact, I examined the frog and it showed to have been struck by the bolt.

Q. You noticed that this column-bolt nut is worn on one side? Answer – Yes, sir.

Q. Decidedly so? Answer – Yes, sir.

Q. You noticed that the wearing is not in alignment with the lower surface of the nut, do you? Answer – Well, you see the lines run here almost parallel; that nut could have been turned a little so that this part comes in contact with the rail harder than this, and it naturally ran down further, but you see the wearing lines here are almost parallel with the nut, but the nut was setting parallel with the rail.

Q. Would not that be naturally explained by the fact that the point of the switch points inward to the rail? Answer – The point of the switch didn’t do that, I don’t think.

Q. What do you think made it? Answer – It come in contact with the side of the rail.

Q. With the outside of the rail? Answer – With the outside of the rail.

Q. You said you thought the truck was in good condition at the place of the accident; what do you mean by “the place of the accident”? Answer – I don’t say the place of the accident, because the track as torn up at the place of the accident when I got there.

Q. Where did you mean it was in good condition? Answer – From the place of the accident to Bristow Station.


Mr. Patterson: Mr. Fuller, you spoke of that coach in which Mr. Sullivan was riding as a steel

coach; was it a solid steel side or only a portion? Answer – Up to the bottom of the windows. Q. Up to the bottom of the windows? Answer – Steel, yes, sir. Q. What was it from the bottom of the windows to the roof? Answer – It was wood. Q. Approximately, what proportion of the distance from the bottom to the roof was steel? Answer – I would say about fifty per cent. Q. Fifty per cent wood and fifty per cent steel? Answer – Yes, sir. Q. On all sides? Answer – Yes, sir. Q. You did not go through that coach until about 9:15 on the evening of the accident? Answer – About 9:15, yes, sir. Q. Of course yo have no knowledge how many persons had been through before you? Answer – No, sir. Q. Was there lumber piled up on the east side of where that coach was lying or standing? Answer – No, there were cars strung along. Q. Was there any indication of lumber having scratched against that car. Answer – It had been scratched on the side.

J. E. Cassaday another witness called on behalf of the Southern Railway Company, being duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. Hall: Q. Where do you live? Answer – Alexandria. Q. What is your employment? Answer

– Train dispatcher. Q. For what company? Answer – Southern Railway. Q. Have you with you a train sheet showing the movement of trains over the northbound Southern Railway track passing Bristow, Virginia, on February 23rd 1915? Answer – Yes, sie, but it don’t show Bristow. Bristow is not a telegraph office. Q. I asked you whether it showed the trains passing Bristow? Answer – Yes, sir. Q. Does it show the times when those trains passed Nokesville or what station south of Bristow? Answer – Calverton. Q. What is the next station north of Bristow at which the time is shown? Answer – Manassas. Q. What is the distance between Calverton & Manassas? Answer – About 13.6 miles. Q. Do you know about the schedule rate of speed at the various trains passing over that track? Answer – Yes, sir. Q. It is a part of your business? Answer – Yes, sir. Q. Can you, by looking at that train sheet, which I now wish to offer in evidence, say what trains passing over this northbound track between Calverton & Manassas on the day you have mentioned?

Mr. Browning: We do not object to this until we know its purpose. We object unless there is 


some purpose shown. We do not know that it is relevant or material.

Mr. Hall: We want to show by persons riding on some of these trains how the trains run, and

under what conditions, and if there was any trouble, and I want to show by this gentleman the speed of certain trains between those two points on that day.

The Court: I will over-rule the objection.

Mr. Browning: I think I should state to the court another objection also. I do not think that this

witness has qualified to testified from this record as to the speed of those trains. It has not been shown how the record was made up, whether he saw the trains or not.

The Court: He is the train dispatcher; I imagine the dispatcher – there is one case in which it is

held that he is competent if the record was made at the time, and I think he is competent to say what time certain trains reached the station.

Mr. Browning: Did this gentleman make the train sheets himself?

Witness: I put it on the sheet as the operator reported it to me.

The Court: I do not think it very material, but I think I will carry out my habit heretofore and

 
admit it. 

Mr. Hall: He is the train dispatcher, and received telegraphic reports from each station as the train

 
passes.

By Mr. Hall:

Q. Q. Do you, or not, receive telegraphic reports, as train dispatcher, what time the trains pass various stations at which there are offices? Answer – Yes, sir.

Q. Will you state the number of trains (Southern & C&O) running north on the northbound track on the 23rd of February between Calverton and Manassas – first the number of trains? Just count them that day? Answer – Nineteen.

Q. Northbound trains? Answer – Northbound, yes, sir.

Q. Were some of those trains C&O and some Southern? Answer – Yes, sir.

Q. Will you state the average speed of some of those trains, if you have if figured out from that sheet, between Calverton and Manassas. 72 was just ahead of No. 4 which was a freight train, and was making about 35 miles an hour.

Q. Is that C&O? Answer – It is a Southern freight train.

Q. Now, after No. 4 passed, what was the next train that came along going northbound? Answer – The next train was a local freight, 62.

Q. Southern? Answer – A Southern freight, 62 local.

Q. What is the next train that came along? Answer – The next train was extra 592

Q. And how fast was it going? Answer – That is the one that had the trouble.

Q. You have not any record of how fast that was going between Calverton & Manassas? Answer – No, sir, because you see it happened at Bristow.

Q. Have you any record of that train from Culpepper to Calverton? Answer – Yes, sir.


Mr. Browning: One minute.


Mr. Hall: I withdraw that question.

By Mr. Hall:

Q. What time did that train leave Calverton, the extra that was wrecked? Answer – At 6:06

Q. Do you know what time the accident occurred? Answer – About 6:30 or 6:32.

Q. And the distance from Calverton to Bristow? Answer – It does not show Bristow on here, but I think it is about nine miles from Calverton to Bristow.

Q. I don’t know. You see there is no telegraph office in between those places, but I don’t suppose it did.

Q. You have no record of any stops? Answer – No, sir.

Q. Were there any accidents to any of those nineteen trains going north that day except the C&O extra 592? Answer – No, sir.

Q. How many of those were Southern Railway passenger trains that went over that track that day? Answer – Southern?

Q. Yes. Answer – Seven; that is from twelve o’clock up to the time it happened at six o’clock in the evening.

CROSS EXAMINATION

By Mr. Browning:

Q. How fast was Southern Freight train – you said Southern freight train No. 72 made 35 miles an hour? Answer – Yes, sir.

Q. You didn’t say how fast No. 62 Southern freight went? Answer – 62 is a local freight, and you cannot figure it because it stops at every station.

Q. You can’t tell its time? Answer – No, sir.

Q. And you can’t tell what time 592 made? Answer – No, sir, not from Calverton to Bristow.

CROSS EXAMINATION

By Mr. Hall:

Q. Can you say about how many trains, on an average, passed over that track going north between Calverton and Manassas for a period of say two weeks prior to that accident, per day an average number per day, if you can fix it? Answer – Passenger and freight?

Q. Passenger and freight all together? Answer – This train sheet is only about twenty-four hours.

Q. For a period of twenty four hours two weeks prior to the accident? Answer – I suppose it would average twenty-five or thirty trains a day.

Q. Going north? Answer – Yes, sir.

Q. And your train sheet shows only a part of the day of the accident? Answer – Yes, sir.

Q. Showing nineteen trains going north? Answer – Yes, sir.

John W. Hood another witness called on behalf of the Southern Railway Company, being duly sworn, testified as follows:

DIRECT EXAMINATION:

By Mr. Hall:

Q. Mr. Hood will you state what was your occupation on February 23rd, 1915, when this wreck happened down at Bristow? Answer – I was wreck foreman on the Washington Division.

Q. Look at that gentlemen down here, and talk to him so we can all hear in between. Now, Mr. Hooe, you were wreck master of the Washington Division of the Southern Railway? Answer – Yes, sir.

Q. Will you state when you reached this wreck, if you did reach it that night? Answer – Yes, sir.

Q. When did you reach it – at that time? Answer – Well, sir, to the best of my recollection it was something after seven o’clock. We had been to this point here, at Manassas, to put on two cars. We did not get any further than the station. We put the cars on, and I told the conductor I says “Captain, if you will back, back to Alexandria just like you are, you will not have to make any shifts whatever if he would run steady. He promised that he would and did so. He backed the train into the yard to the yard office, and the yard operator ran out and said “Captain, we want you at Bristow at once, and you will get your orders at Cameron Run.”


The Court: Can’t you tell us what time you got there? Answer – Yes, sir. This was just about six

o’clock, about an hour’s run from tat point to this. When we got to the wreck it was a few minutes after seven. I got instructions ---


Mr. Hall: Wait a minute. If you will answer these few questions – Answer – I got there about

seven o’clock. Q. Just describe to the jury what was the condition of the rear passenger coach of the Southern Railway local No. 17 when you got there? Answer – The condition I found 1491 in, there was a foreign car (I can give you the initials of it – I have them, but I haven’t got them with me) I found that 1491 was on the rail.


Mr. Mackey: Q. 1491 or 1494? Answer – 1491 is the best of my recollection of the number.

There was an iron steel underneath framing that had gone and been whipped under this car. 1491 was a steel coach, and I got hold of this. We had to turn five cars out of the way before we could get to this car with the derrick. There were five cars between us and the coach. Q. Five C&O cars? Answer – Five loaded freight cars. We were on the southbound track. We had to turn those cars out of the way before we could get to the coach. We turned those five cars out of the way the first thing we did. I hooked to this iron car. I could not pull the coach away.


The Court: He asked you what was the condition of the car.


Mr. Mackey: We would like to know what was piled around.


The Court: You can ask on cross examination. Let him answer Mr. Hall’s question.

By Mr. Hall:

Q. What did you see? Answer – I went inside, and about two-thirds the windows were broken out on the left hand side of the car. All the wheels were on the rail. It was coupled to the 575. I noticed the glass on the seats. I noticed some of the seats that you sit on – not the backs, but the seats were cocked; some were laying on the floor and some sitting up on the ends of the seats, and there was a little glass scattered helter skelter in the car. There was nothing broken in this car that I could see except a little – there was a scrape on the side that seemed as if it had been struck on the side, and as it struck the windows knocked the glass out. None of the panels in the windows were knocked out. On the left hand side going south these windows were knocked out. The right hand side was not hurt at all. After I come out of this car,  before I moved this car, this iron car had wiped under – the north end of this iron car and tried to swing it to the left, and found it was hung underneath the frame of the side sill of the coach. I let loose and backed the derrick back, and lifted the coach up. I put a crib of ties to the left, and set this up until I could clear the iron car which was under the coach. I caught hold of the iron car and put it out of the way, the bottom frame. Then I picked up the coach and set it back on its truck, and brought the coach here to Manassas.

Q. Tell me when you entered the car did you go in from the south end or north end? Answer – From the south end.

Q. Did you notice the condition of the car door? Answer – I did.

Q. Was there anything the matter with it? Answer – Nothing.

Q. State whether you found anything in the car except the broken glass? Answer – Nothing.

Q. State whether you found any lumber or timber sticking through either window in the car. Answer – No

Q. Are you positive that no wreckage came into the car? Answer – I am.

Q. Will you state, if you can, how many cars were attached to the C&O engine between that and the point where the train broke in two? Answer – Eleven.

Q. Eleven cars? Answer – To the best of my recollection. The twelfth car was the one that had the broken truck under it, to the best of my recollection. I take no records of any cars in a wrecked train that are not damaged. When we passed the engine here at Manassas, I think it was, I think I counted seven cars, or eleven cars, and the car that was wrecked was the twelfth car. Then I began to get the number of the cars that were wrecked, and never took the number hooked to the engine, because it was something that I didn’t bother with.

Q. State whether or not you examined C&O car No. 25, 227? Answer – 25,227 was the car that the truck was broken under.

Q. State whether or not you examined that car? Answer – I examined the car. I lifted the car up and put a hundred thousand capacity truck under it.

Q. Will you look at this model of the truck here, and state whether or not that model correctly represents the condition of the C&O car 25,227, as you found it, as far as you remember? Answer – Have you got a track here? I can explain it.

Q. It has been explained, but I want to know if that model represents the condition of the car. Answer – It represents it except that box was broken all to pieces. There was no box there. The journal box was broken all to pieces – busted up all to pieces, and this was naked. This journal box was broken in here.

Q. With respect to the condition of the arch-bars? Answer – I found that truck with three wheels on the rail (indicating) wheel was on the rail, and these two wheels on the rail, and this wheel had come back and hung against the end sill of the car. The car was an iron car, a coal car. This piece of the wheel was against the draught timbers. It was bound and locked, and could not come back any further until it cut the end sill in two. The flange had cut into that a little. This nut here had caught over the rail. This wheel was on the rail, and this nut on the column-bolt had caught on the rail and was over the outside. That kept the truck from slipping sideways. This thing locked it and kept these wheels perfectly straight. This spring board was down on the rail. This tie-strap here was gone. This box-bolt was gone. This journal box was gone. These two bolts here were gone. I never saw a piece of these bolts. I didn’t see this strap here at all. I saw this bolt and that bolt. I never saw anything of this strap from here to this box-bolt. I have never seen it. I have never seen any part of these two bolts here. I got a part of the broken box.

Q. Now Mr. Hood, do you know when this accident happened, exactly? Answer – I can’t give you exactly the minute, but it was something after six o’clock.

Q. And if the accident happened about six-thirty o’clock.  You are mistaken in saying you left Cameron Run about six o’clock? Answer – I say I left Alexandria somewhere in the neighborhood of six o’clock.

Q. You do not mean to fasten it down? Answer – I will not fasten it down to minutes, but to the best of my recollection it was somewhere in the neighborhood of six o’clock.

CROSS EXAMINATION

By Mr. Patterson:

Q. You said when you entered that passenger coach some of the seats were cocked; what do you mean by this? Answer – The seats you sit on, this end would probably be – if it was a level position, and you take it and sit it on this end, it would be cocked.

Q. Did you examine the seats toward the south end of that coach – the forward end? Answer – I went from the north end of the coach clear to the end of the partition, the smoking end, and opened the side door, and went into the far end of the car, to see if anything was broken.

Q. Did you find any seats that were cocked towards the front end of the coach? Answer – There was a seat or two cocked on the left hand side. 

Q. About the forward end? Answer – Towards the forward end.

Q. Then you said something else about the condition of those seats that I didn’t understand, standing on end? Answer – I said some were cocked and some were standing on end.

Q. Was there very many in that condition? Answer – I believe three or four, to the best of my recollection.

Q. What caused that, if you know? Answer – I couldn’t tell you; probably they were put there by some one who got up on them, or moved them in some way. I have no idea; I wasn’t there when they were put in that shape.

Q. You  said about two-thirds of the windows on the side towards the other track were knocked out? Answer – Yes, sir.

Q. Something scraped the windows out, apparently, did it not? Answer – Yes, sir.

Q. Was there any lumber around there on the tracks? Answer – Lumber laying to the left.

Q. In fact a number of the C&O cars were loaded with lumber? Answer – Yes, sir, a good many.

Q. Lumber was scattered on both sides of the tracks? Nothing was on the right hand side of the car. There was nothing on the right hand side of the two coaches. The first thing on the right hand side of the track was the engine. There was lumber on the left hand side.

Q. Looking south on the left hand side? Answer – Looking south on the left hand side of the wrecked cars there was lumber, pig iron and paper, I believe, - gib rolls of paper.

Q. That coach is what is known as half steel and half wood? Answer – It was considered a steel car.

Q. Only a portion of it was built of steel? Answer – I suppose there was some wood.

Q. Up to the window sills was steel? Answer – I would not say whether there was weather boarding between the panels, or not; they were steel cars, to the best of my recollection.

Q. You came from Alexandria to the scene of the wreck after it happened? Answer – Yes, sir.

Q. You first heard of it in Alexandria? Answer – Yes, sir, in the yard.

Q. You have no idea how many persons had been through there before you? Answer – No, sir.

Q. Now, you started to describe, when the court held that it was not the proper time ----


The Court: I held that it was now answering the question.

By Mr. Patterson: (continuing)

Q. You started to describe the condition of certain freight cars around there, and the number that were piled around there; tell us now how many you observed piled up around this coach? Answer – Around the coach there was only one car touching the coach that was hung under the beam frame. There was nothing else touching that car whatever.

Q. It would require great force to drive that under there in your opinion? Answer – No, sir. After the top of the car was all demolished the force of the car slid that frame under.

Q. The top of which car was demolished? Answer – It was a box car.

Q. The combination car? Answer – No, sir, the freight car was a foreign box car, and the top was completely demolished, and the frame slid right under this Southern coach.

Q. Was it under the front end, or under the middle? Answer – Under the middle.

Q. Did any portion of that freight car extend under the baggage car, or combination? Answer – No, sir.

Q. But it was under the middle of the passenger car? Answer – It was under the middle of 1491. When you get to 571 I will tell you what it was.

Q. What was it? Answer – We were talking about 1491.

Q. Yes, what was under the other? Answer – Pig iron, hemlock lumber, and a part of a N&W the bottom of a N&W car. It skidded up on top of that with, I suppose, a thousand feet of lumber laying right on and in front; that lumber lay on right on a car that was demolished. The floor of the car lay on the track of the original road-bed with pig iron in it, and this lumber evidently come off a flat car that was laying down the bank, and it got under the end of this combined car, and slid right under, and raised it up, and shot it up nearly on the tender of this engine. The engine lay to the right of the track. The combination car stood, I suppose, six or eight feet from the back end of the engine, and the engine was clear of the main line and turned over a little to the right. For instance, if this is the smokestack (illustrating), it was laying about in that condition. The tender was in front of the baggage car turned angling across the track. It was broke loose entirely from the engine.

Q. Was the combination baggage and passenger clear of the track? Answer – Was it off the southbound track?

Q. Yes. Answer – No, sir. It was raised off the truck, off the center about three feet. The truck was on the lumber, and the lumber had knocked it back six or eight feet. The center plate, where it should have been, was about six or eight feet from the truck to the center. The south end of the truck – the north end of the truck was on the track. I hooked the derrick to this car, and dragged it back until I got so the center would fall somewhere in the neighborhood of the two bolsters, and when it fell it fell somewhere in here (indicating). It just barely would balance. It come across this arch-bar and the center plafe would barely balance on that side. We brought it to Manassas. The car set on these trucks like that (illustrating) angling.

Q. Was there very much lumber piled up under the truck of this combination coach. Answer – When the truck struck the lumber there was about a thousand feet of lumber there, and it stopped.

Q. The truck ran over the lumber? Answer – No, Sir, the car went over the lumber about eight feet, and the truck stopped.

Q. The truck stopped, and the coach went over the lumber? Answer – The end of the coach went about eight feet, raised up, and passed out of the center, and got about eight feet upon the lumber and pig iron. The truck stopped. That was the combination coach.

Q. Did you see anything else under the passenger coach except this C&O car which you described a moment ago? Answer – Nothing more than that car which hung under it, when I tried to swing it to the left. We unhooked it and brought both of them to Manassas.

Q. You brought both of them to Manassas? Answer – I went and got the 575

Q. Where were they repaired? Answer – I don’t know. I took them to Alexandria. I suppose to the Manchester shops, but I don’t know.

Q. You sent them south? Answer – I didn’t send them south, but I took them to Alexandria, and the mechanical department took charge of them there.

By Mr. Browning:

Q. What was the C&O car 25, 227 loaded with? Answer – Loaded with bituminous coal? 

Q. You say you didn’t see the tie strap? Answer – I didn’t. That part was broken off.

Q. You saw the part that was left on? Answer – I saw the part that was left on.

Q. That truck there represents that part was left on that was broken, or at least, that was not there, up to the rear column-bolt? Answer – Let me understand you?

Q. You see the piece of tie-strap that is on that model? Answer – Yes, sir.

Q. That does not quite reach to the rear column-bolt, does it? Answer – That hole there, it broke right through the hole.

Q. On that model it does not quite reach to that hole. Look at the tie-strap? Answer – I see that, That model is inaccurate in that particular? Nothing more than it is worn there.

Q. Could you see the portion of the hold in that tie-strap which was left on that truck? Answer – I never noticed that.

Q. You did not examined to see whether you could, or not? Answer – No, sir. I know it was broken through that hold. That (indicating) I never saw at all.

RE DIRECT EXAMINATION

By Mr. Hall:

Q. In speaking about these seats in the passenger car 1491, and the things you saw cocked up, what were they? Answer – Those were the seats in the passenger car which were supposed to be made of cushion on top and springs underneath and wooden frames.

Q. They are adjustable, are they? Answer – They are adjustable.

Q. Can you move them without much labor? Answer – Yes, sir. They are about three feet long, and about eighteen inches wide.

Q. Were you present at a conversation after that accident between Mr. Puckett, of the Southern, and Mr. Flanagan, of the C&O, with respect to the cause of this wreck? Answer – Well now, I can’t say I was or was not. I know Mr. Sullivan.

Q. I didn’t say Mr. Sullivan but Mr. Flanagan? Answer – I don’t know. Probably I heard Mr. Puckett talking to a man, and paid no attention to it.

By Mr. Browning:

Q. Mr. Hood, you say that model correctly represented the condition of the truck when you examined it there except that the journal box was broken to pieces; did you say that? Answer – I said the journal box was broken.

Q. Now, you said that you took a piece o the journal box you had it? Answer – It was found on the ground.

Q. Do you know where it is now? Answer – No, sir.

Q. What did you do with it? Answer – That was loaded on as scrap. I didn’t bother with the scrap broken at all. I took care of the truck. The scrap was loaded on the scrap cars, and I suppose went to the Alexandria yard..

Q. You did not preserve those parts of the journal box? Answer – No, sir.

Q. That was thrown on the scrap heap. Answer – Yes, sir.


Mr. Hall: Was it loaded on a C&O car? Answer – No, sir; to the best of my recollection it was

 

loaded on a Southern gondola, and taken to Alexandria.

J. C. Shaw another witness called on behalf of the Southern Railway Company, being duly sworn, testified as follows:

By Mr. Hall:

Q. What is your occupation? Answer – Derrick engineer.

Q. Now, what was your occupation on February 23, 1915? Answer – Running a derrick.

Q. For what company? Answer – Southern Railway.

Q. Do you recollect the wreck down at Bristow on that day? Answer – Yes, sir, I do.

Q. Will you say whether or not you helped to get C&O car 25,227 on the track, if it was off the track? Answer – Yes, sir.

Q. Will you say whether or not you examined the arch-bars and box-bolts and trucks generally on that car? Answer – I did not make close examination, but I looked at the truck from approximately six or eight feet away.

Q. Do you know whether or not this model correctly represents the condition of that truck? Answer – It does, yes, sir.

Q. That is so far as you saw from your casual examination? Answer – Yes, sir.

Q. Did you go through the passenger coach on the Southern Railway, on train 17, on that day? Answer – Not until the next day.

Q. Did you examine the holes in the truck-the box –bolt holes? Answer – I did not.

CROSS EXAMINATION

By Mr. Browning:

Q. Mr. Shaw, were you any closer to the truck than six or eight feet away? Answer – No, sir, I was not.

Q. You did not get down on your knees and look under the truck and examine the parts of it, including the tie-bar, did you? Answer – I did not.

RE DIRECT EXAMINATION

By Mr. Hall:

Q. What became of this arch-bar and truck on that C&O car? Answer – After we made the change from the broken truck, and put a good truck under this car, on the morning of the 24th we took a good truck off the Southern tool car, and placed it under the car that had the broken truck, and loaded the broken truck on our tool car, and brought it to Manassas.

Q. Do you know what became of it after that? Answer – We transferred it from our tool car to the C&O tool car on the morning of the 25th.

Q. Where was that? Answer – On the southbound passenger car at Manassas.

Q. Is that the last you saw of that arch-bar? Answer – That is the last.

By Mr. Browning: 

Q. You did not take that truck to Alexandria then? Answer – No, sir, we did not.

K Bond another witness called on behalf of the Southern Railway Company, being duly sworn, testified as follows:

EXAMINED - By  Mr. Hall: 

Q. Mr. Bond, where do you live? Answer – Alexandria.

Q. And by whom are you employed? Answer – Southern Railway.

Q. What is your position? Answer – Car repairer.

Q. Do you know anything about this wreck at Bristow? Answer – I was down there.

Q. State whether or not you looked at C&O car 25,227 with the arch-bars? Answer – I did; I saw it.

Q. You saw the car? Answer – Yes, sir.

Q. Do you know what became of those trucks, the arch-bars and that sort of thing? Answer – The truck, that was given over to the C&O.

Q. When did you give it over to the C&O? Answer – The morning of the 25th.

Q. Where? Answer – At Manassas.

Q. Were you riding on the derrick car at that time – were you a member of the wrecking crew? Answer – Yes, sir.

Q. Were you working under Mr. Hood? Answer – Yes, sir.

Q. And with Mr. Shaw? Answer – Yes, sir.

Q. He is the derrick engineer? Answer – Yes, sir.

Q. Did you examine that passenger coach at all, 1491? Answer – I went through it next morning.

Q. Next morning? Answer – Yes, sir.

NO CROSS EXAMINATION
W. E. Midkiff another witness called on behalf of the Southern Railway Company, being duly sworn, testified as follows:

By Mr. Keith:

Q. Mr. Midkiff, where do you live? Answer – I live at Alexandria.

Q. What is your employment? Answer – Roadmaster for Southern Railway, Washington Division.

Q. How long have you held that position? Answer – Three years and six months.

Q. What was your employment before that? Answer – I was track supervisor.

Q. For the Southern? Answer – Virginia & Southwestern, a part of the Southern.

Q. Did you go to the scene of this accident which occurred near Bristow February 23, 1915? Ans. Yes.

Q. What time did you get there? Answer – Sometime in the morning. I went there on the C&O derrick; I don’t remember what time I got there.

Q. What was the condition of the track there? Answer – The track was torn up on both sides when I got to the scene of the accident, and the north track seemed to have about six or eight rails thrown off the ties, and the ties were piled up, and several cars on that side yet, as well as I remember. The south track was getting very near clear. Mr. Fuller was in there, and they had moved the wreckage out, and had gotten pretty well clear except the one spot they had laid some rails. I don’t remember exactly how many on the south track.

Q. What is the extent of the road under your supervision? Answer – We work from Alexandria to just south of Monroe, Winesap, and from Monroe to Harrisonburg.

Q. You are the roadmaster? Answer – Yes, sir, for the Washington Division.

Q. What was the condition of that track there at the point of the accident? Answer – The point of accident?

Q. Yes.  The track at the point of the accident was torn up as I stated?
Q. I mean just before the accident, if you know? Answer – The track has been recently surfaced there, probably in the last year.

Q. When were you over that track last before the accident? Answer – I went over on 43 the day before the accident. I went over the south track, and I had been over it the day before, over the north track on 44.

Q. How frequently do you get over the track? Answer – Over that part of the track, I get over it probably five or six times a week on the train, and often walking. We have days we go over it on the train, and come back over it on the motor car, and make inspections in various ways.

q. State in what way you do make inspection? Answer – We ride over on the train, and make inspection in that way, and then try to make it every week on the motorcar, but we don’t always get to do that. We run on slow and look at general conditions.

Q. And you say you walk over the track? Answer – Yes, sir.

Q. What was the condition of that track between the point of the accident and Bristow just before the accident? Answer – It was just about as good as we could make it.

Q. How about the ballasting? Answer – The ballasting was good.

Q. And what ballasting had been done on that part of the track? Answer – From the Bristow Station down to Broad Run Bridge, we recently surfaced it that month. We surfaced that track and put in new ties, and tamped the ballast, and it was ready for dressing. In fact from Bristow south----

Q. What kind of ballasting? Answer – We got the granite – tone, from Stacey, North Carolina. Before I surfaced it myself, it had been surfaced before that with ground stone from Gaither’s quarry, near Bristow. We had re-surfaced it with this new stone we got from North Carolina.

Q. What was the condition of the rail? Answer – The rail was laid in 1909.

Q. What was it? Answer – T. C. & I.  85 to the yard.

Q. Are all those rails standard rail? Answer – This is the heaviest rail we are using on Southern Railway.

Q. The heaviest you use? Answer – Yes, sir.

Q. Were the rails in actual good condition? Answer – Yes, sir; we had no complaint of it.

Q. Between Bristow and the point of the accident? Answer – Yes, sir.

Q. What was the condition of the frog and switch there just about the place of the accident? Answer – That was a Carlisle frog, one of our standard frogs.

Q. When had it been put on? Answer – I couldn’t just say, but not over six or eight months, or something like that. I have a record of it here.

Q. How about the switch? Answer – I think that switch was put in just after they had a derailment some time before that.

Q. But the freight train was running on the main line, and not on the switch? Answer – Yes, sir. There is one point you always use on a main line, and the other point you use going into this side track.

Q. This C&O train that was wrecked was running on the main line, of course? Answer – Yes, sir.

Q. Was there anything wrong at all with anything between Bristow and the point of the wreck? Answer – Everything was in first class condition, so far as I could see.

Q. The rails and truck and roadbed? Answer – Yes, sir. We had plenty of ties and rails and plenty of men, and there was no reason for not having a good track.

Q. You stated the size and weight of the rails? Answer – Yes, sir, 85 pound rail – 85 pounds to the yard.

Q. Do you know whether or not it rained on the night of the accident? Answer – Yes, sir, it rained that night, and rained next morning very hard. We had continuous rain there.


The Court: What was the condition of that track south of Bristow, say, for half mile?


Mr. Keith: Your honor knows our position and we object.


The Court: Note an objection.


Note: Exception is noted by counsel for Southern Railway.


The Court: South of Bristow say for half mile? Answer – The track was all right. Q. It was in

good condition? Answer – Yes, sir, good track all the way. Q. How about the rails and ties? Answer – The same rails were laid there as laid north. The rails were all right.


Mr. Keith: Mr. Midkiff, you say that these ties were good from between Bristow and point of the

accident; state whether or not any new ties had been put in there in the last year or so? Answer – I do not believe there was a tie in the track that had been in there two years. Q. What kind of ties were they? Answer – Oak ties. Q. Were they first class? Answer – First class principally; there may have been a few second class. Q. What do you consider the average life of a tie? Answer – We consider the average life of an oak tie seven years.

CROSS EXAMINATION


Mr. Mackey: Mr. Midkiff, when did you walk over that track from the point of the accident half

mile south of Bristow Station before the accident? Answer – I couldn’t just exactly tell you, but it had not been very long.


Mr. Keith: You understand we object to that.

The Court: Yes, I understand, and I overrule it, and you except.

Mr. Keith: Yes, sir.

The Court: I think that as far as these gentlemen are concerned, they should be confined to the

 
point of accident, but you two gentlemen can go beyond.

Mr. Browning: For the purpose stated?

The Court: Yes, sir.

Mr. Browning: Q. You say you cannot tell? Answer – It had not been over two weeks. Q. How

long before the accident, Mr. Midkiff, had you traveled over that track from the point of accident half mile south of Bristow in a motorcar, what you call a motorcar?

The Court: (Interposing) May I ask if a motorcar is a little truck? Ans. – Yes, sir, a gasoline car

 

Q. That runs by gasoline? Answer – Yes, sir.

Mr. Mackey: Called a motor handcar by some people.

The Court: Yes, Q. You mean a motor truck, a little handcar? Answer – Yes, sir; the car we were

using at that time weighed about 450 pounds, and carried two or three men. Q. It is on the nature of a handcar, only it is run by motor; it has no top to it? Answer – No, sir, no top, but just a frame.

By Mr. Browning:

Q. How long did you say? Answer – I couldn’t say, but it had not been very long. It had not been over fifteen days. I would say. It might not have been that long. It might have been eight days, but I would not say positively about that.

Q. Now, Mr. Midkiff, a motorcar, such as you used to go over the track, is very light, a slight machine compared to a loaded freight car, is it not? Answer – Yes, sir, of course they are small.

Q. Going over a track that was defective in a motorcar, the motorcar would not – there is no up and down motion that would be produced at all? Answer – It would if the track was real rough. We don’t do our inspecting by motorcar, but by looking at it.

Q. Which is the most efficient way to inspect a track for the purpose of determining whether it is defective, or not examining it or being on a car, and determining by the up and down motion of the car. Answer – Well, either way. The most correct way would be to walk over it, and look at it, or to ride over it and look at it. A man, if he can see the track, would know very well whether it was good or bad. In riding over it we might have what would be good track, but it might be a little rough. You can look at it, and I think any other track man can do the same, by looking you know.

Q. Is not the most efficient way to walk over it, and see trains pass over it? Answer – No, I would not think so. It is all right to walk over it, but as far as the trains, there would not be-there is no inspection done that way that I ever heard of.

Q. Noticing a train pass over a defective track would not give to the party looking at it, or noticing it, any idea whether it was rough at all, or not? Answer – I would not think it would amount to much. All tracks vibrate. In going over a track, you have vibration. The best track does that. If there was not a little motion, the track would ride very bad. You have to have a little vibration. With the weight the track springs down and springs up. A man looking with his eye would see the track vibrate before he knew what it meant. I would know, but I don’t know about others. There is no track inspected that way that I know of. We either get it by riding on an engine, or going along walking or by a motorcar going slow.

Q. What do you call vibrating? Answer – I call it the up and down movement.

Q. That is what you mean by vibrating? Answer – Yes, sir.

Q. Mr. Midkiff, you said that these rails were laid in 1909? Answer – Yes, sir.

Q. How do you know that? Answer – We know by the brand on the rail, for one thing, and then the records in our office. We have a chart and blue print, in other words, which gives the profiles of the track, and it is marked in there.

Q. As a matter of fact, in 1909 you were not employed by Southern Railway Company? Answer – No, I was not on this division.

Q. I believe you said on cross examination that you could not say that you had been over it, either walking or in a motor car, within ten days of the accident; you could not state positively? Answer – No. It was something near that, ten or fifteen days, I said.

Q. Now, Mr. Midkiff, did you examine the track from the point of accident to Bristow immediately after the accident? Answer – Yes, sir.

Q. And from Bristow half mile south? Answer – Yes, sir.

Q. Immediately after the accident? Answer – Yes, sir.

Q. For what purpose did you make that examination? Answer – I made an examination to see what was the cause of the accident. We all decided what was the trouble as soon as we got there. We heard them say that the accident was caused by the box-bolt coming off.

Q. Don’t say what anybody said to you. That is hearsay. Now, you say you examined the tracks? Answer – Yes, sir, I examined the tracks.

Q. Both north and south of Bristow Station, for the purpose of ascertaining what was the cause of the accident? Answer – Yes, sir. I wanted really to see what was the cause of the accident.

Q. Why did you examine the tracks to see what was the cause of the accident? Answer – When we have a break down that way we can always discover at the point where it first came down. We wanted to see where it first dropped, and in making up our report –

Q. (Interposing) You wanted to see where it first dropped down? Answer – Yes, sir, where the arch-bar fell down.

Q. Where the arch-bar fell down? Answer –yes, sir, where it fell and hit the ties.

Q. As a matter of fact, did the arch-bar fall down? Answer – It dropped on the ties.

Q. Did you ascertain that? Answer – I looked at the car; the car was sitting there when I got there next morning; I goes up and sees the car sitting up there that pulled the balance of the train away; this car that caused the derailment was sitting on the north track with one set of wheels off the track, and the journal all broken out. The boxing was all gone and the box-bolt had sheared off and this bar had slid along by the side of the rail. I goes back the next place to look, and find at Bristow, near the point of the accident, I find where it struck the frog and bent the frog. The next place it hit was the heel of the switch; it struck the stock rail at the heel of the switch, and it bent that, and turned over. The next impression was on the roadcrossing.


Mr. Hall: On this map, please, sir, point out where that was.


Mr. Browning: Have I got the witness, or has Mr. Hall got him?


Mr. Hall: Pardon me, but I thought you wanted it pointed out.

By Mr. Browning:

Q. Mr. Midkiff, I did not want to ask you anything about this map, but I will get through with you.Answer – All right, sir, I will do anything you want done. I would like to tell you how it was done.

Q. I don’t object to your telling how it was done. I suppose your counsel will ask you about the map when they see fit. When you made this examination of the track, seeking to ascertain the cause of the accident, how far did you examine the track south of Bristow Station. Answer – I went to Nokesville.

Q. You went all the way back to Nokesville examining the track? Answer – Yes, sir.

Q. Now, you said that the track was just about as good as you could make it? Answer – Yes, sir.

Q. Immediately preceding the accident? Answer – Yes, sir.

Q. That was about perfect, wasn’t it? Answer – Well, it was almost perfect, yes, sir.

Q. Is it now in about the condition that it was immediately preceding the accident? Answer – Well, the track was really better if it had been resurfaced.

Q. Really better now? Answer – Really better then.

Q. In what respect? Answer – Of course the track is now in fair condition, it had been recently overhauled.

Q. The track is now in fair condition? Answer – Yes, sir.

Q. It is better now than then? Answer – No, sir it was better then. Just before we come down resurfacing, and put on new joints where we found any cracked angle joint, and did a general overhauling.

Q. To have a track in that very nearly perfect condition, what sort of ties would you have? Answer –We used  oak ties.

Q. What sort of oak ties? I believe there are three classes of ties, are there not? Answer – What sort of ties would you have to make it in this perfect condition? Answer – We could use either class, and make it a good track. If we have more ties we use more small ties than large ones. To put them the same distance apart, we generally put them about a foot apart, and if we have small ties we put them closer together, and there might have been a few second class ties in that track.

Q. There might have been a few second class ties in that track when? Answer – At the time of the accident. There might probably have been a dozen between Bristow and Nokesville.

Q. What is the width of the space between the first class ties? Answer – We put them about a foot apart from one edge of the tie to another, and use eighteen or twenty ties to the rail. If they are big ties we use eighteen, and if there are small we might put twenty.

Q. The second class are just as good as the first; you have to use more? Answer – It is all right to use them now and then.

Q. They are just as good? Answer – I think that they give just as good service.

Q. Why is it you don’t use many of them? Answer – We don’t get many of them.

Q. Are they not cheaper? Answer – They are a little cheaper. You get a second class tie for probably 48 cents, and the first class tie you may get for 58 or 68.

Q. If they are just as good, would it not be to the interest of the road to buy the cheaper, if it makes the track just as good? Answer – It might be. They use a good deal of them at different places. Q. Now Mr. Midkiff there is a roadcrossing there just barely north of Bristow Station, isn’t there? Answer – yes, there is a roadcrossing there.

Q. How is your track protected at that roadcrossing, or rather, how is it made smooth enough for vehicles to travel over it with comfort? Answer – We have crossing planks put over the side of the rail and fill in with ballast or fine screenings.

Q. Are the roadcrossings places that are there now the same that were there at the time of the accident? Answer – I think possibly they are, but I would not be certain about that.

Q. I understood you to say that you were the track master, are you? Answer – I am the roadmaster.

Q. All of this comes under your supervision, does it not? Answer – Yes, sir.

Q. You  are responsible for the track and the conditions, are you not? Answer – Yes, sir.

Q. Now you say that these planks, so far as you know, are the same? I think so but would not be certain.

Q. The platform at the station, is that the same now as it was? Answer – The platform at the station is made out of screenings and may have renewed it.

Q. It is made out of what? Answer – It is made out of screenings. It is not wood. It is fine screening that we get with one grade of ballast, you may say.

Q. What provision do you make at stations so that trucks can easily go across your tracks? Answer – We have little crossings; there is a little crossing there.

Q. Of what material? Answer – We use plank.

Q. Are those planks for the track crossing at the station at Bristow the same as they were at the time of the accident? Answer – The same, I think.

Q. As at the time of the accident? Answer – Yes, sir, to the best of my knowledge. Now that is not the roadmaster, but a little truck crossing you are talking about right at the station?

Q. Yes, You said the roadcrossing was the same? Answer – I think the roadcrossing is the same, but I am not sure.

Q. I had questioned you about this roadcrossing previous to this? Answer – Yes, sir.

Q. Now Mr. Midkiff, is that track from where the accident occurred, from the point of accident to Bristow Station and half mile south of Bristow Station, in good condition now? Answer – Yes, sir.


Mr. Keith: The same objection.


The Court: What is the objection, as to the distance or the condition.


Mr. Keith: The condition of the track now.


The Court: I sustain the objection now. As to the distance I over-rule it. I think the condition at

present has nothing to do with it. As to the distance, I will permit you to go half mile further.


Mr. Hall: That is excluded, I understand.


The Court: Yes, sir, as to the condition now. I want to state again that the only reason for

admitting testimony as to the condition of the track half mile south of Bristow is in response to the line of defense that the C&O Railroad gave that they would follow or adopt, but not in any way to affect the complainant. The complainant or plaintiff, I will hold, so far as he is entitled to recover, to the condition of the railroad track at or near the place of accident.


Mr. Browning: We think we have finished with him.

RE DIRECT EXAMINATION

By Mr. Keith: 

Q. Mr. Midkiff, will you step here and look at this map. Now please show to the jury on this map the marks that you found on that track on the rails? Answer – I do not think that map reaches quite as far as I found the marks.

Q. Start down that way, and come this way, and say where you found any traces? Answer – As I said before, the rail was sitting up here, and it went through this track and supporting rails. The rail sitting up here, there was one pair of wheels and the arch-bar dropped. The switch point cuts on right through. This is the stock rail. The main rail sits up against it. This thing in dragging, got on this side, and it struck there, and the frog was very strong, and it made a kink in the frog, and it didn’t injure the main line part of the frog.

Q. You mean the right hand side? Answer – Yes, sir; it knocked it on that side. It goes on this side, and struck the stock rail. Then it sheared the spikes off and the braces under the switch plate, and turned this rail out. When it does that, then the wheel turned in. It knocked that inner rail out four or five inches. That wheel drops in and begins to pilot the ties, and knocked the rail off. The next place – we had a little crossing here at the tool house; there was a light impression there; it struck a plank there at the tool house. The next thing there was a place on the switch near the public road, near the mail crane at Bristow. It hit the frog there at the same place it did down there at the stock rail. It knocked that out, and did not get quite far enough off to drop in. The next place on roadcrossing is just north of the depot.

Q. Describe the impression? Answer – The impression on the plank, as well as I remember, was about four inches wide, about as wide as my hand.

Q. About how wide is an arch-bar? Answer – They are about four or five inches. It just showed the shape of the arch-bar dragging, right over that crossing plank. Up on the hill, at the 37 mile post ---

Q. How far south of Bristow? Answer – That is about one-fourth of a mile, or probably a little further, It struck two ties up there. There was quite an impression on me and a slight one on the other. There was a  switch at the quarry, at the Gaither quarry, at Catlett Run. I looked there at the frog, as I was certain I would see an impression, but there did not seem to be any thing dragging, and I went on to Nokesville, and there was nothing dragging.


The Court: As I understand you saw no indication on the railroad of any bruise or impression

having been made by whatever dropped from this car beyond half mile south of Bristow? Answer – Quarter of a mile. Q. I say beyond half? Answer – There was none. About the 37 mile post is the point.

By Mr. Keith: 

Q. Now, Mr. Midkiff, something has been said about the motion of a track going up and down as trains go over it. What would be the effect if the track did not give to some extend as the train goes over it? Answer – It would give a bad effect on the rolling stock, and it would also be impossible to keep the rails. If the track is too solid you could not operate it. That has been tried out.

Q. Did you ever go over a track where it did not move up and down a little? Answer – I never did.

Q. Suppose you had iron ties? Answer – That is the objection to iron ties, so far as I know, but I never tried them.

Q. Iron or concrete, are they used on some roads? Answer – No, sir.

Q. They are not in general use by any of the standard railroads, are they – iron or concrete? Answer – Not generally, no, sir.

Q. I want to ask you, without waiving the exception about the roadbed from half mile south of Bristow to the point of accident; the roadbed was in what condition? Answer – First class.

Q. Have you any better track on your road than that track was? Answer – I don’t think there is any better track on anybody’s road than that.

Q. Mr. Browning asked you if the second class ties were as good as first class and cheaper, why didn’t you use them; I ask you isn’t it a fact that you have to use more second class ties? Answer – Yes, sir.

Q. Considering that you have to use more, would they be any cheaper? Answer – No. There is only ten or fifteen cents difference in the price anyway.

Q. Has the C&O Railroad Company ever made any complaint to you about the condition of that track? Answer – They never have.

Q. Half mile south of Bristow to the point of the accident? Answer – There has never been any complaint to me about that track. I never had but one complaint from the C&O and that is when I first came to this division they got after us about using too many ties. Mr. Isaac had a complaint with Mr. Dobbins, and they said we were using them too extravagantly.

Q. They helped to pay for them? Answer – Yes, sir, and said there was too much raising of the track by patching in ties and in surfacing so much.

Q. Do you know any of the C&O track and roadbed? Answer – Yes, sir.

Q. Take your track half mile south of Bristow to the point of accident, do you know of any of their track that is any better.


Mr. Browning: We object to that.


Mr. Keith: We withdraw it.


The Court: You can ask whether this track is standard, but as to comparing this with any

 

individual track I do not think you can.

By Mr. Keith:

Q. What is the section of the road, Mr. Midkiff, which included the part of the track that we have been talking about from the scene of accident to half mile south of Bristow? Answer – That section from Bristow runs from 35 mile post to 40 mile post.

Q. Where is 36 mile post? Answer – North of Bristow Station about half mile.

Q. It runs to what point? Answer – It runs to just south of Nokesville about two-tenths of a mile.

Q. How many men do you keep employed on that section of the road? Answer – We work nine, and as low as seven men on that section.

Q. Do those men have anything to do except to keep that track in shape on that section? Answer – No, sir, and we have also done a good deal of work with our extra gang.

Q. Within what time? Answer – Two years prior to the accident. Our extra force put in about four thousand new ties on this section.

Q. They put in about four thousand new ties? Answer – I have my book which I keep. The extra gang spent 3200 – no $3264.61; that is what the extra gang spent in labor, and 4421 ties.

Q. Putting in ties what time previous to this accident? Answer – In the twenty-six months before the accident, but I don’t think really we got – there was one or two books we are not certain what they were doing, but they were banking.

Q. Have you the figures to show what you spent on that section two years previous to the accident? Answer – Here is the way we take it off our books in months.


The Court: Q. This is previous to the accident? Answer – Yes, sir, in twenty-six months. The

section foreman spent $5817.26 and he used 9665 ties. Q. Now about ballasting? Answer – He used about five sets of switch ties on the section; one spring frog. Q. Where was that spring frog put in? Answer – That spring frog was put in at Upper Nokesville. We have a set of switch ties at the pump station. Q. Then you have another? Answer – Yes, sir. Q. Where was it put in? Answer – On the south track at Bristow. Q. When was that switch frog put in at the point of the accident? Answer – I have got it down, but I haven’t it with me. It was six or eight months before the accident. We were taking out frogs generally over the division.

Q. Can you give what was spent in that six months before the accident? Answer – (Witness makes calculation). Our records show that we used $9081.87 in money on labor on that section in twenty-six months and 14286 cross ties.

Q. Are you familiar with tracks of other roads besides the Southern? Answer – Yes, sir.

Q. Is the track of the Southern that we have been talking about from the point of accident to half mile south of Bristow a standard first class track? Answer – Yes, sir.

Q. In every respect? Answer – Yes, sir.

RE CROSS EXAMINATION

By Mr. Browning: 

Q. Mr. Keith asked you if the C&O did not help pay for these ties? Answer – Yes, sir.

Q. Who put them in? Answer – The Southern Railway force.

Q. Who maintained that track ---


The Court: (Interposing) Did they say that they paid or helped pay? Answer – They pay a

 

percentage, according to the number of trains figured out according to the car.

By Mr. Browning:

Q. I asked you who maintained the track, the C&O or Southern? Answer – Southern forces maintained the track.

Q. Now, these figures that you have given, Mr. Midkiff, in your re-direct examination, apply to a section foreman’s section, if I understand you? Answer – Yes, sir.

Q. What is the length of that section? Answer – The section is four miles long.

Q. Do you know what proportion of those ties were laid in the piece of track from where this wreck occurred to a point one half mile south of Bristow Station. Answer – At that time, according to our books, I don’t know positively; our books only show in sections. We have a new book now that has been gotten out in the last two years which shows the north and southbound track, but our book, at that time did not show.

Q. And you don’t know? Answer – I know a big portion more was used on the north track than on the south. But I couldn’t say exactly how many.

Q. Do you know what percentage of the money that you have detailed in your re-direct examination was spent on the portion of the track that I have described – the portion of the section that I have described? Answer – You are talking about mile and a half south ---

Q. (Interposing) No, from the point of the accident to half mile south of Bristow, which would be less than a mile; it would be about three-quarters of a mile, I guess? Answer – The way we figure it out here on the reports that we got out – according to the book and our estimate is the best we can get it; the book shows the entire section, but in our estimate I made of the work we spent with the section force on that particular part of the track over $1,000,000

Q. From the point of accident to half mile south of Bristow? Answer – Yes, sir, in the twenty-six months we figured here.

Q. Prior to the accident? Answer – Yes, sir.

Q. On what did you base that estimate? Answer – We based it this way: We took the second four miles long, which included eight miles of track, and we divided it by that part of the track you are talking about. That is the only way we could get it.

Q. You only got at it by taking what proportion the track I have mentioned is to the section? Answer – Yes.

Q.  There are eight miles of track actually in that four miles of section, it being a double track? Answer – Yes, sir, two tracks.

Q. Now, you say you saw a mark on the planks at the roadcrossing the morning after the accident? Answer – Yes, sir.

Q. Which end of the plank was that mark on? Answer – It was on the south end, and the plank was moved. I just can’t tell you exactly.

Q. That mark, you say, was about four inches wide; how long was it? Answer – Well, as I remember, it was something like a yard long. Where it struck the plank, it knocked the plank ahead, as I remember.

Q. How deep was it? Answer – It was a good impression, just like you hit an oak plank; it was probably one-eight inch, and covered with a good scar.

Q. Was it a scar that would endure? Answer – I don’t hardly think a scar like that would last on a good piece of plank.

Q. That was an oak plank, was it not? Answer – Yes, sir.

Q. Oak is a very hard wood; it was enough scar to last two weeks, wasn’t it? Answer – Oh, certainly.

Q. And would have been discoverable by an examination made within two weeks? Answer – Yes, sir.

Q. Now, you say you noticed another mark about quarter of a mile south of that point? Answer – It struck a tie up there. There was one tie that seem to be turned up at the end. It was a  new tie, but seemed to be a little crooked at the end, and I found a mark on that very heavy, and it struck another tie very slightly. As I remember in putting the tie down they had to add it to make it level with the rail.

Q. How far is that tie (I mean the one further south from Bristow) how far was that mark from the outer edge of the rail? Answer – It was five or six inches, I just couldn’t say; it was about on the same line as the other. It struck me that it was the same thing that hit down there, and I was confident it was.

Q. Now what was the character of that mark? Answer – Just like I described before, something like three and a half or four inches broad; it struck it, and bruised the timber, and the next seemed to be slight, and didn’t hit it as fair as the other.

Q. Did you ever see a track (I believe you said you did not) in which there was no response or vibration – absolutely none? Answer – I never have.

Q. If such a one could be constructed, you said it would not be good on the rolling stock, I believe. Answer – That is the opinion of everybody and myself.

Q. You have nothing in your experience to base that statement on? Answer – I had one cut, for instance, in grading the track he stone was left rather high, and we had a track on solid rock, and it was powerful riding, and we had to go to the engineers to raise it. That was one instance I would call solid. It was in limestone country, and this track was on solid rock, and there was no tamping, and no cushion. That is only real experience I ever had.

Q. How long was that piece? Answer – That piece of track was in the cut we called the Moneyhon Cut. The cut was about 150 feet long of solid rock, and the other part had been shot down and filled in. In surfacing the track the grade stakes ran out so as not to allow any ballast.


The Court: He said about how long? Answer – About 100 feet.

By Mr. Browning:

Q. 100 or 150? Answer – About 100

Q. Did the difficulty there arise in keeping your track in condition, or did it arise to the rolling stock? Answer – It was a bad riding piece of track. When you go over it on the engine, the minute you strike that piece of track you feel it pounding.

Q. Wasn’t it because the engine was pounding? Answer – It was my opinion because it was the pounding of the track.

Q. It was the pounding of the track that caused the pounding of the engines? Answer – The weight would go down; there was no cushion under the truck. I think most any railroad man will tell you that they wouldn’t have a track that didn’t vibrate.

Q. The more solid you can get a truck, a track line like the Southern track near Bristow, that is a ballasted track, the better it is? Answer – They will not let us use much stone, or anything like that, but we have to use fine stone that will give that little spring. We use small crushed stone. Our standard calls for stone not over two inches.

Q. And from there down? Answer – Yes, sir, anything that hasn’t dirt in it.

Q. And your endeavor is to make it as solid as it can be made with that ballast, and to keep it so, isn’t it? Answer – Yes, sir.

NOTE: Mr. Hall stated that he wished to ask Mr. Shaw and Mr. Bond a question, and they could 



answer without coming to the witness stand.

By Mr. Hall:

Q. Do you all recollect whether it was raining on the night after the accident, while you were engaged in clearing away this accident? Answer – The night of the 23rd was.

Q. How about you, Mr. Shaw? Answer – Yes, Sir.

Q. State what kind of rain it was? Answer – It was a rather steady rain. There was not any thunder shower or anything like that, but a steady rain all night long.

Q. How about the next day? Answer – It rained all day off and on.

Q. How about you, Mr. Shaw? Answer – Yes, sir.

Q. A steady rain? Answer – Yes, sir.

By Mr. Browning: 

Q. Did it rain hard enough there to have any effect upon that track? Answer – It rained all night a steady rain. I will have to leave to a track man to say. I am not a track man.

Q. Did it rain hard enough, Mr. Bond, to have any effect on the track? Answer – I am like him, I am not a track man, but it rained hard, and it was pretty that day.

Dennis O’Neal another witness called on behalf of the Southern Railway Company, being duly sworn, testified as follows:

By Mr. Keith:

Q. Mr. O’Neal, where do you live? Answer – Manassas

Q. How long have you lived in Manassas? Answer – About eight or nine years,

Q. Sir? Answer – About eight years.

Q. What is your employment? Answer – Supervisor.

Q. Of the Southern Railway? Answer – Yes, sir.

Q. How long have you been supervisor? Answer – About eight years.

Q. Previous to that what was your occupation? Answer – I was extra foreman running on the work train.

Q. How long have you been working on the railroad all together? About 42 years.

Q. As supervisor what do you have charge of? Answer – The tracks.

Q. What part of the Tracks? Answer – The maintenance of them.

Q. What part of the tracks? Answer – From Alexandria to Culpepper.

Q. Who is foreman of the track that commences about half mile north of Bristow and extends south about four miles? Answer – John Hyde.

Q. And how many men he employed under him say the two years previous to this accident? Answer – Five and six men, and sometimes he has as many as eight.

Q. In the two years previous to this accident, did you have any extra force working on that section? Answer – Yes, sir.

Q. Compared to the rest of the section, did you do more or less work on the part of the section from the point of the accident—Answer – (interposing) We just finished up from Bristow to the bridge near there the wreck occurred.

Q. You just finished from Bristow back? Answer – To where the wreck happened.

Q. What had you done to that part of the track? Answer – Newly surfaced it up and tied it.

Q. And what was the actual condition of that track? Answer – Good.

Mr. Keith: I am going to ask him about half mile south of Bristow without waving my objection,

 
to save time.

Q. What was the condition of that track from half mile south of Bristow to the point of accident? Answer – Good.

Q. What kind of rails were on the track? Answer – 85 pound Tennessee rails.

Q. What do you mean 85 pounds? Answer – 85 pound to the yard.

Q. Standard rails? Answer – Yes, sir, that is what we have.

Q. When were they put in there, if you know? Answer – About five years ago, I think.

Q. Were they in good condition? Answer – Yes, sir.

Q. What is he life of a rail ordinarily? Answer – Ten to twelve years on a straight line.

Q. Was there anything wrong with that track at all from half mile south of Bristow to point of the wreck? Answer – No, sir.

Q. How were the ties, and what kind of ties? Answer – Good timber.

Q. What kind of ties were they? Answer – Oak.

Q. Standard ties? Answer – Yes, sir.

Q. How about the ballasting? Answer – The ballast was put up, it was Gaither quarry?

Q. You mean you first put in ballast from the Gaither quarry? Answer – Yes, sir.

Q. And then got the ballast from where? Answer – From Stacey, North Carolina.

Q. What sort is that? Answer – White stone, harder stone than we got from Gaither.

Q. When did you put in the ballast from the Stacey quarry? Answer – In 1915, I think, but I can’t say what month.

Q. Mr. Hyde, you say is your foreman there? Answer – Yes, sir.

Q. How long has he been foreman? Answer – I don’t know. He was foreman when I come here, but I don’t know how long he has been there.

Q. State whether or not he is a capable and competent foreman? Answer – Yes, sir.


Mr. Browning: I am not satisfied whether that is a proper question, but I want to save the point.


The Court: I over-rule the objection.

By Mr. Keith:

Q. Is he a competent man for the position that he holds? Answer – Yes, sir.

Q. Did you go over that track after the accident? Answer – Yes, sir.

Q. When did you get there? Answer – I went after the accident?

Q. Yes. Answer – I reckon – I don’t reckon it was over an hour.

Q. You were there the next morning? Answer – Yes, sir, and I was there all night.

Q. Did you go over the track next morning? Answer – Yes, sir, and I went over it as far as those switches.

Q. And what did you find – did you see any marks on the ties or on the rails indicating that something had dragged? Answer – Yes, sir.

Q. What did you find, and where? Answer – I found crossing planks, where it went over crossing planks.

Q. Where are the crossing planks? Answer – At Bristow.

Q. What did you find there at the crossing planks? Answer – I saw where something had dragged over it, and moved the crossing planks.

Q. Then, what else? Where did you find the first mark? Answer – The last mark I found was up there about the 37 mile post.

Q. How far south of Bristow is that? Answer – About quarter of a mile.

Q. What sort of mark was that? Answer – A mark on the ties, as if something had struck it; it was a high tie.

Q. Did you go to Nokesville? Answer – No, I went to the top of the hill.

Q. Was that track half mile south of Bristow to the point of accident a good, first class track at the time of the accident? Answer – Yes, sir.

Q. Was there anything wrong with the rails, ties or ballasting or lines, or anything else that affects a good track? Answer – No, sir.

CROSS EXAMINATION

By Mr. Browning: 

Q. You said you put that ballast on in 1915; was it spring, summer or fall? Answer – I couldn’t tell the month nor the day.

Q. I didn’t ask you the month, but could you tell me the season, whether spring or summer? Answer – No.

Q. You know it was put in, in 1915? Answer – Yes, sir.

Q. Do you know whether it was the beginning or end of 1915? Answer – No.

Q. How do you know that it was put in, in 1915? Answer – I am pretty sure of that, but I could not give you the month or the day.

Q. Are you absolutely sure it was put in, in 1915? Answer I think so.

Q. Now you say you had just finished from Bristow to the bridge? Answer – Surfacing and tieing it up.

Q. I didn’t catch that? Answer – And putting in the timber.

Q. From Bristow to the bridge? Answer – Yes, sir.

Q. Which way were you working? Answer - Working north.

Q. Where did you start? Answer – Started at the switch, and worked to the bridge north.

Q. Started at the switch, which is a little north from Bristow? Answer – Yes, sir. There are two rails there that we had never finished dressing it up; it had been surfaced and tamped, but we had not finished dressing it up, and were working on it the day of the wreck.

Q. You say you went over the track about an hour after the accident? Answer – Yes, sir.

Q. Was it dark then? Answer – Yes, sir, it was getting dark, and I had a light with me.

Q. But it was actually night time at 7.35, wasn’t it? Answer – Yes, sir.

Q. did you go by yourself the next morning when you went up to 37 mile post? Answer – I think so. Whether the roadmaster was with me I don’t recollect.

Q. Did you tell anybody about finding those marks up there on the ties? Answer – I don’t know that I did, only that we were satisfied that this arch-bar had caused the trouble, and it was reported that way.


Mr. Browning: Now, I ask that answer be stricken out as not responsive to the question.


The Court: Yes, sir. Q. What he ask you, Capt. O’Neal, was weather you had informed anybody

at all that you had seen these marks? Answer – At the time of the trouble? Q. Yes, sir. Ans. No, sir I don’t know that I did.

RE DIRECT EXAMINATION

By Mr. Keith:

Q. Do you recall whether it rained that night? Answer – Yes, sir, I told you that.

Q. How much did it rain? Answer – I couldn’t tell you, but I know I got as wet as a rat.

Q. Did it rain all night? Answer – I don’t know whether it rained all night, but the best part of the night.

Q. Do you recall whether it rained the next day? Answer 0 No, sir, I do not.

By Mr. Browning: 

Q. The men worked out in the rain all night didn’t they? Answer – Yes, sir, we were clearing up the wreck in the rain.

J. T. Hyde, recalled on behalf of the Southern Railway, testified as follows:

Q. You were on the witness stand yesterday? Answer – Day before yesterday.

Q. You stated, I believe, that you are the foreman of the section where this wreck occurred February 23rd, 1915. Answer – Yes, sir.

Q. What is that section known as? Answer – Section 9.

Q. And it extends from what point north to what point south? Answer – 36 to 40 mileposts.

Q. Where is 40? Answer – Just south of Nokesville.

Q. How many miles are in the section? Answer – Four miles of double track.

Q. How long have you been section for the Southern? Answer – About 21 years.

Q. How many men did you have working for you on that section of the road? Answer – At the time of accident?

Q. Well, for two years previous to the accident we will say? Answer – From six to eight – six, seven and eight, and so on.

Q. Will you state whether or not there were extra forces that worked on that road in that time also? Answer – Yes, sir.

Q. How much extra force was there working on that section within two years previous to the accident? Answer – At different times, of course; they didn’t require us to keep any record; at different times there was quite a bit of work.

Q. The men working under you, what is their business and what is your business? Answer – They are called section laborers, and I am the section foreman.

Q. What do they do? Answer – Put in ties and tamp ties, cut grass and everything that is the way of looking out the section of the railroad.

Q. Do they drive spikes? Answer – They tighten bolts, and, in fact, we have it in charge.

Q. Where were you the day of the accident? Answer – At work between Bristow and the point of the accident dressing up ballast, or rather filling in.

Q. How often did you have occasion to be over the part of the road where the accident took place and half mile south of Bristow? Answer – I was there where the accident took place the day previous to the accident, because I was working just south of the bridge. 

Q. How often did you get over the entire section, in the ordinary course of your work? Answer – Once or twice a week. That was not, of course, where we were working. We are confined to one place or another where we were putting in ties.

Q. How far do you live from the point of the accident? Answer – I judge about 600 yards, not taking any measurements.

Q. Isn’t it quite true that any work you do on that section you begin nearly at the north end? I mean when you leave your home you get on that section almost at the north end? Answer – Of my section?

Q. Yes. Answer – Yes, sir.

Q. To go to any part of the rest of the section? Answer – Yes, sir.

Q. What was the condition of that track at the time of the accident half mile south of Bristow to the point of accident? Answer – Good.

Q. Can you state whether the ties were new or good in that part of the track? Answer – Yes, sir, the ties were good.

Q. What kind of ties were they? Answer – Oak ties.

Q. First class or second class? Answer – The ties appeared as first class oak ties. We don’t use a big percent of second class ties in the main line.

Q. Were those ties all in good condition? Answer – Yes, sir.

Q. How about the rails on the track? Answer – Good; the same rail is still there now.

Q. And the ballast is good? Answer – Good.

Q. Was there anything at all wrong with the condition of the track from half mile south of Bristow to the point of accident? Answer – Nothing.

Q. Would you call it a first class standard track?


Mr. Browning: We don’t want to take up the time of the court in objecting to leading questions,

 

but just let it be understood we can all go along that way.


Mr. Keith: I will put the question differently.


Mr. Browning: I want you to remember when I come to get out my testimony  ---


Mr. Keith: I have asked that same question several times and you didn’t object.

By Mr. Keith: 

Q. Do you know whether it rained the night of that accident Mr. Hyde? Answer – Yes, sir.

Q. Did it rain a good deal? Answer – A good bit, the best portion of the night, and a part of the next day.

Q. Did you go over the track the next morning? Answer – No, sir.

Q. You didn’t go back to Bristow and look to see if there were any marks on the track? Answer – I went that night.

Q. You could not see that night, could you? Answer – Only with a lantern.

Q. What did you see if anything? Did you see any marks on the track? Answer – Four or five places I Judge there was a little impression on the ties and on one crossing board.

Q. Where were the first impressions you saw? Answer – Going south from the accident? 

Q. Yes. Answer – Just across the bridge, to the best of my knowledge.

Q. Across the bridge next to Bristow? Answer – Yes, sir, going south. I saw where it struck on two different ties between that and the tool house, and I saw something had struck the board at the tool house, at the little crossing.

Q. That crossing is at the oil house? Answer – No, sir, at the tool house.


Mr. Mackey: That is south of Bristow? Answer – No, sir, north. I saw one point close to the 37

milepost where they struck a high tie, a crooked tie, a tie that stuck up probably two and a half or three inches above the base of the rail, where something struck it and skinned a piece off it.


Mr. Keith: Where is that? Answer – Near the 37 mile post. Q. Is that south of Bristow? Answer – 

Yes, sir. a C & O flagman was stationed at that point and a man came down the road, Mr. Fountain and said a  C & O  man there had been hurt, and was bleeding from the cheek. I suggested to Mr. O’Neal that I would go and see whether he was competent to flag, and that is how I come to see this point. Q. Who was there with you going to the flagman? Was there any one? Answer – No, sir. I went to the flagman and asked if he was competent to flag.

CROSS EXAMINATION

By Mr. Hyde:

Q. Mr. Hyde, how many ties are there to the mile on your section, on the average, do you know? Answer – Yes, sir. They average about 20 ties to the rail. The rail is 33 feet long, and 1760 yards to the mile, and you can calculate that with pencil and paper.

Q. Why was the extra force sent to your section? Answer – Nothing more than an extra force to do extra work, to help me, and help any other man who needs help.

Q. Is your section an extra hard section to take care of? Answer – No, sir, not particularly so.

Q. Have you had any extra force since the day of the wreck? Answer – Last month I had a little help – this month, just a week or two ago.

Q. Where did the extra force work before the wreck? Answer – Between Nokesville and Bristow, principally on the northbound track, and some little work on the southbound, but principally on the northbound.

Q. Do you know when that extra force was there? Answer – I could not recall just the month. It was two years previous.

Q. You said within two years? Answer – Yes, sir.

Q. That is as definite as you can make it? Answer – Yes, sir, within two years.

Q. You say you saw a mark on the crossing board at the highway crossing? Answer – At the private crossing.

Q. At the county road crossing? Answer – No, sir, the private road crossing is not the county road crossing.

Q. At the road crossing? Answer – Yes, sir.

Q. Have you replaced that crossing since the accident? Answer – No, I did not, but all our crossings have been rebuilt in the last year – that is principally all of them. Some few of the boards that were good enough to be used were replaced, but principally all of them – there was a man, Mr. Eddins, who went along and put in what is called a standard crossing with a piece of rail, with the board against it.

Q. Do you know what Mr. Eddins did to this crossing? Answer – He tore the boards up, and put it down as standard, Now, we have the standard, but before we did not.

Q. He tore the old boards up and replaced them, but in a different position; is that right? Answer – That is all the way along.

Q. That applies to this crossing? Answer – Yes, sir.

Q. The same boards are there today? Answer – No, sir.

Q. That is what I am asking? Answer – I couldn’t say whether he used any board in that crossing in replacing it; he used new boards where it was needed. If there was any boards that he could use, he used it, but in a different way from what it was before, but I couldn’t say whether he put any board on this crossing back.

Q. This board that the mark was on, was it a sound board or a rotten board? Answer – It was a good board.

A sound board? Answer – Yes, sir.

Q. There was nothing done to it until Mr. Eddins came along? Answer – Not to my knowledge. I don’t know whether there was a new one put in.

Q. And he came along about a year after the accident? Answer – I think about a year after he put in standard crossings.

Q. In 1916? Answer – THE COURT: In 1915.

Q. Was that board moved out of place? Answer – By being struck?

Q. Yes? Answer – I couldn’t say for sure whether it was, or not. I only saw a scar on it.

Q. What sort of scar? Answer – Most anything will make a scar, you know. It seemed something had hit it in the south end and pulled over. That is, a big weight or something had struck it. The board bevels toward each end, and it struck it on the bevel probably an inch on the board, and ran along on the board.

Q. Was it something like a nail, or wider than that? Something a 2 ½ or 3 inches wide? Answer – No, it was not a nail; it was something probably wider than that.  Or probably wider. I never measured, and only took a glance at the time. 

Q. Was it deep enough to remain so you could see it for some weeks, taking into consideration the amount of traffic across that private road? Answer – Yes, sir, it could have been visible in the end.

Q. How long was the scar? Answer – It reached somewhat slightly all the way across the board, but more so on the south end. I suppose two or three feet. It seemed to lighten  end it made only a light impression.as you come over. On the north end it made only a light impression.

Q. That tie up there you say you saw the mark on quarter of a mile south of Bristow: You say the end was kicked up? Answer – Sticking up. The end of the ties are there now, I judge.

Q. 2 – ½ or 3 inches? Answer – No, I would not say it was broke off two or three inches.

Q. You misunderstand my question. I understood you to say the end of that tie you saw the first mark on was kicked up two and a half to three inches? Answer – Raised from the bottom of the rail; the end of the tie turned up, in other words.

Q. How many ties are there of that character? Answer – Of that kind.

Q. Yes, Answer – Only that one that I really know of. Ties of that kind are pretty rare. We rarely care to use them – that is, when the ties are crooked. It don’t make a slightly appearance, and so on. Of course the tie is all right, but we don’t use very many of them.

Q. As a matter of fact, that tie is not a suitable tie for a first class railroad, is it? Answer – Only in appearance, and that is all.

Q. Will you support the track as rigidly as a first class tie? Answer – The tie has a bearing under the rail. The appearance of the tie is not all that would be wrong with it, I suppose.

Q. Can you tamp a tie of that kind up as rigidly as a tie that is even? Answer – Probably at the end you would not get a solid bearing just at the end.

Q. You would not get as solid bearing? Answer – I don’t know that you would.

Q. Why has not that tie been removed? Answer – Because it is a sound tie.

Q. Not withstanding its shape? Answer – It was in that shape when it was put in, and it has not gotten so by use.

Q. How far from the outer edge of the rail was the mark you saw on the tie? Answer – I judge ten inches, or a foot, or something of that kind, I never measured the distance, but probably a foot.

Q. In your best judgment, it was probably a foot? Answer – Yes, sir – 10 inches or a foot.

RE DIRECT EXAMINATION

By Mr. Keith:

Q. That crooked tie, did that extend above the rail? Answer – No, sir; the rail is five inches.

Q. Above the crooked tie? Answer – The height of the rail is five inches, and the tie extended probably two and a half to three inches from the bottom of the rail, and if it extended three inches it left two inches.

Q. How far would that be from the arch-bar, if the arch-bar had been in place? Answer – I am not familiar with the height of the arch-bar from the rail. I never made the measurement.

Q. It is supposed to clear the truck? Answer – None of the equipment of the cars or engines come to the top of the rails.

Q. They are not supposed to touch the rails, or anywhere near them? Answer – No, sir.

Dr. R. E. Wine recalled by the Southern Railway Company, testified as follows:

By Mr. Hall:

Q. Dr. Wine, there has been some discussion here about a piece of door-jamb, or door-facing, that you are said to have given the plaintiff after the accident as a relic; I want you to say, according to your best recollection, where you found that piece of door-jamb? Answer – If I recall correctly, it was possibly in the vestibule it was in the front end somewhere.

Q. The front end of the vestibule? Answer – It may have been on the ground. I do not recall exactly where I got it, but in the front end somewhere.

Mr. Mackey:  It may have been on the ground? Answer – On the ground, or floor of the car?

Mr. Hall: He said ground.

Q. I want to know whether or not, according to your best recollection, you did not find that piece of wood inside of the car? Answer – In the car proper?

Q. Yes, inside of the car proper? Answer – If my memory is correct, there was a toilet at the end of the car, and a little side seat on the opposite side, but I am not sure about that; it was either in the vestibule or in that place there.

Q. Do you recollect the car door as distinguished from the vestibule door? Do you know the difference? Answer – Yes, sir.

Q. What do you mean by the vestibule is the space of the platform between the car door and the vestibule door? Answer – That is it exactly.

Q. and according to your recollection, you think you found that piece of timber in the vestibule? Answer – It was in that section somewhere – either there or on the ground, I would not say positive which it was.

Q. Do you know when you picked that up? Answer – I don’t recall what time we came back to Manassas,. I think it was several hours after the accident.

Q. You came back that night, and picked it up that night there? Answer – Yes, sir.

Q. After Mr. Sullivan had left? Answer – Yes, sir.

Q. And you gave it to him subsequently? Answer – A few days after, if I recall correctly.

CROSS EXAMINATION

By Mr. Mackey:

Q. You say it was a part of the door jamb? Answer – I would not say positively it was a part of the door jamb.

Q. It was a part of the car? Answer – It was evidently a part of the car.

Q. Do you think you picked it up in the vestibule, or in that little recess near the toilet? Answer – That is my memory.

Q. On the coach? Answer – Yes, sir. I would not, as I said before, be positive, but that is my memory of it.

J. W. Puckett recalled for further examination on behalf of Southern Railway Company, testified as follows:

By Mr. Hall: 

Q. Mr. Puckett, will you state to the jury whether or not, after this accident, you examined the track from the point of accident as far as Bristow Station, and then south for as much as half a mile? Answer – Not half a mile, I don’t think, Mr. Hall, but some distance back there. I would not say half mile.

Q. Some distance south of Bristow? Answer – Yes, sir.

Q. Beginning at the point of accident, will you describe to the jury what, if any, marks you found on that track, and at what points, and what those marks indicated to you? Answer – The first mark I saw was just after I crossed the bridge going south, on the tie it looked as if something had hung and pulled a little piece off the edge of the tie, a little further up the hill, between there and Bristow, we found another one, the same kind of mark, and at the crossing just north of the station the crossing board was knocked northward possibly three or four inches, with a scratch down the length wise of the board.

Q. How wide was that scratch? Answer – Anywhere from three to four and a half or five inches.

Q. How wide is an arch bar? Answer – Four or five inches.

Q. Go ahead. Were there any further marks south of the station? Answer – Yes, sir, just south of the station I found another mark on the end of a tie.

Q. How far? Answer – Probably two or three hundred yards. I didn’t measure it.

Q. What did those marks indicate to you? Answer – It indicated something had been dragging and struck the ties.

CROSS EXAMINATION

By Mr. Browning:

Q. That mark that you last mentioned south of the station, on the end of the tie, how far was that from the edge of the rail? Answer – About six or eight inches. I didn’t measure it particularly, but something in that neighborhood.

Q. Was the surface of that tie flush with the rest of the ties along there? Answer – I would not say.

Q. Did you examine that mark and tie closely? Answer – I just saw that it was something that had been dragging, and struck the edge of the tie, and tore a piece off.

Q. You did not examine the character of the tie? Answer – No more than to see it was a fresh ark.

Q. Did you stop and examine it? Answer – Yes, sir.

Q. And you did not notice whether the tie was above the ties on either side of it or not? Answer – I noticed that there was a mark on the tie, indicating something had been dragged.

Q. But you did not notice whether the tie was above the ties on either side of it? Answer – Not especially.

SOUTHERN RAILWAY COMPANY RESTS

Mr. Flanagan, a witness called on behalf of the Chesapeake and Ohio Railway Company, being duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. Browning:

Q. Mr. Flanagan, what are your initials? Answer – M. M. Flanagan.

Q. What position do you occupy, Mr. Flanagan? Answer – Division master mechanic for the Chesapeake and Ohio Railway, with headquarters at Richmond.

Q. What previous positions, if any, have you occupied with the Chesapeake and Ohio Railroad Company? Answer – I was general foreman at the Richmond shops for eight years, and was eleven years as an apprentice journeyman and gang foreman in the shops.

Q. The Richmond shops are the main shops of the Chesapeake and Ohio Railroad company, are they not? Answer – The Huntington shops are larger, and the Richmond shops next.

Q. Where were you on the 23rd day of February, 1915? Answer – I was at my office during the day. I left there on the night of the 23rd with the tool car about 7:50 P. M.

Q. For the scene of the accident which had occurred at Bristow? Answer – Yes, sir.

Q. Who went with you, Mr. Flanagan? Answer – Our assistant superintendent and trainmaster Eddins,

Q. Assistant superintendent? Answer – Mr. Bryant, and tool car foreman Brighwell.

Q. What time did you reach the scene of the accident? Answer – We reached Bristow at 3:15 the morning of the 24th.

Q. That is the same night as the wreck? Answer – Yes, sir.

Q. I will ask you, in passing, did you pick up any of the Southern officials enroute to Bristow? Answer – Yes, sir, we picked up Mr. Hudson and his train master and one other officer of the company, but I don’t remember the name. We picked up three at Gordonsville.

Q. Mr. Hudson is the superintendent of the Washington Division? Answer – Yes, sir.

Q. When you got there, go ahead and state the conditions you found. Answer – Upon arriving there ---

Q. (Interposing) And what investigation you made? Answer – Upon arriving there I immediately got off our tool car, and looked around, and saw the cars which had been damaged. There were a good many of them down the bank. I had inspector’s lantern, which I took from the tool car, and after taking a general view of the conditions where the cars were piled up and track damaged, I went up towards the head of the train with the view of determining what deflected first to cause the derailment. I went up several hundred feet, and found that the C&O coal car Ni. 25227 had a damaged truck. I was alone then, and made a careful examination, finding the  tie-bar broken; the arch-bars at the back end bent; the rear wheel of the rear truck was off the track. I examined the bent arch-bars and the tie-bars very carefully while I was there. I got down on my knee and could see the fracture in the tie-bar. The arch bars were not broken. The break in the tie-bar was perfectly bright and clean.

Q. What did that indicate? Answer – It indicated that it had just failed. It had not failed long enough for any corrosion to set in.

Q. Did that indicate a new break? Answer – Yes, sir, it indicated a new break.

Q. What was the character of that break? Answer – That break in the tie-bar was almost direct angular, and practically through the center of the column bolt hole, the back column bolt hole in that truck.

Q. Through the center of the rear column bolt hole? Answer – Yes, sir.

Q. I mean by asking the character of it, the character of the iron as shown by the break? Answer – The character of the iron, it looked good and clean. There were not defects or flaws visible at all.

Q. What next did you do? Answer – After examining that, I examined carefully the arch-bars and the box-bolt holes, in them, and I could see little fins as if shearing action, or some condition of that character, had taken place there in the bolts, but I did not see anything of the bolt, so I then went back to the point where the derailment occurred, and looked carefully all the way along the track, and I didn’t find them. So I went on south of the point of derailment then, and, after going about 75 feet, I found nut in which the point of the bolt was still locked, from one end of the column bolts.

Q. Do you know where that nut is now? Answer – Yes, sir, it was turned in to our ---

q. This is the one? Answer – I should not have said column bolt. I will ask the court to permit me to correct it; A nut from one of the box bolts I found 75 feet.

Q. That has been in your possession until it was turned over here? Answer – Yes, sir, since it occurred.

Q. You first found the box-bolt going south? Answer – I first found the nut from the box-bolt in which the point, as you see there, was still locked.

Q. You found that about 75 feet south of the scene of the collision? Answer – Yes, sir.

Q. Next what did you do? Answer – Then I walked slowly along the track southward, and from that point all the way along practically every tie under the rail was marked. I could track it very distinctly, and I went back at that time I suppose two or three hundred feet seeing if the condition was still there, and I did not go as far west, because it was dark and raining very hard, to see the general conditions. I went back down to the scene of the accident then, and asked our assistant superintendent and showed him the broken tie-bar, also showed it to our tool car foreman, Brightwell, and told them in my opinion that was the first thing that had failed.

Q. Never mind about that. Answer – After daylight we were working around the wreckage, and I was getting up the statement of damage as best I could. After daylight I talked to Mr. Hudson, the superintendent, and told him about the broken tie-bar, and asked him if any of  his people had seen anything of the journal box-bolts. I told him that they were both missing, and that I had not been able to locate them. He told me yes, that they had them, and that they were placed right across the track, and directed me a few feet distant. He said Mr. Puckett )I was not acquainted with him at that time) would show me where they were. I went over immediately and asked Mr. Puckett if he would show them to me, and he said that he would, and he carried me to the point where he said they were, but we were never able to locate them. I never saw any portion of the journal box-bolt except the point where the nut was broken off. I asked Mr. Puckett the condition of them, and he said that they had the appearance of having been sheared off, leaving the short ends up next to the head of the bolts, which verified really what my conclusions were when I examined the condition of the arch-bars, which would have sheared the bolts. I thought maybe the tool-car people had them (everybody was busy), and I went to the Southern tool-car people and asked if they had got them, and they said that they knew nothing of them, and hadn’t seen them at all.

Q. Mr. Puckett misplaced them, and, as a matter of fact, they have never been found since? Answer – They have never been found since.


Mr. Keith: You say Mr. Puckett misplaced them?


Mr. Browning: Yes.


Mr. Keith: No; he said that he placed them and when he went to find them again they were not

 

there.


Mr. Hall: He said that they were on the end of a tie.

By Mr. Browning:

Q. They have never been found since, so far as you know? Answer – So far as I know we have never been able to locate them. It was entirely light then, and I took our tool-car foreman Brightwell and started further southward on the main line, and following the mark which I had seen before it was light on the ties, and followed it up to the switch just north of Bristow Station. We looked around there very carefully, and then went on a few steps further to the frog of that switch right north of Bristow, and right in the heel of that frog we found a nut and a nut lock from the column-bolt of this truck.

Q. Is that the nut? Answer – Yes, sir, that is the nut from the column-bolt. That has been in my possession since the accident.


Mr. Mackey: He has not shown how he knew it was from this truck.


Witness: I will say this, that the bolt, the column-bolt, which was broken on this truck, was

exactly that size, and the nut locks were exactly the same type, and we did not have other cars derailed or damaged that had those parts missing.

By Mr. Browning:

Q. State exactly the position in which you found that column-bolt nut and piece which is with it – state whereabouts in the frog? Answer – Right in the prong or what we call the heel of the frog. The car moving, that truck, the tie-bar having broken, sagged, and let the nut come down low enough to strike the heel of the frog, which broke or sheared it off at that point, and left it there.

Q. Now, Mr. Flanagan, go ahead and state any further investigation you made, if any? Answer – I took that nut and lock with me. There was nobody along except Mr. Brightwell and I.

Q. This is the one you refer to, the large one? Answer – Yes, sir. I had the one from the journal box-bolt, which I found during the night, before it was light. I found the nut from the column-bolt next morning immediately after daylight, when Mr. Brightwell and I went up to make the examination.

Q. Mr. Puckett testified yesterday that he was with you, if I remember his evidence correctly, when you found this column-bolt nut?


Mr. Hall: No, sir, not the column-bolt nut. It was the nut lock, the kittle thin piece is what he said

 

that he found.


The Court: I think he said that he had never seen this until it was produced in court; is that right,

 

Mr. Puckett?


Mr. Puckett: Yes, sir.


Mr. Browning: I will have the stenographer strike out that question.

By Mr. Browning: 

Q. Did you find anything else near the column-bolt nut? Answer – The nut and nut lock were right together. We found them at the time Mr. Brightwell and I made the first trip south of the wreck together that morning after daylight.

Q. Was there any one with you except Mr. Brightwell when you found the nut lock? Answer – No, sir, no one else. Mr. Brightwell and I were alone.

Q. Then what did you do? Answer – We then went further south to examine the conditions and see what else we could find, and if there were any further marks on the ties indicating anything dragging, and we were unable to find it. I think I will say positively  we scrutinized every inch of the track, and I did so for the second time, and we were unable to find any marks south of this frog. There was the board crossing apparently for running express or depot trucks across, right at the station, but there was not any marks on that. The next instance, the track was pretty well filled in with ballast, as I recall, along there, and we were unable to find any marks along there. As I continued then further south, and I suppose we went along the track possibly a mile or a mile and a quarter, and we were not able to find any marks there, so we didn’t make any further examination southward.

Q. Now, Mr. Flanagan, here is a model of a truck that has been introduced  as showing the truck of the derailed car in its situation the morning after the accident. I will ask you to examine that model, and if you see any inaccuracies in it, so state, and state what? Answer – Of course this is not an exact counterpart, is not the shape of the trucks that were damaged, but I think the model will serve to give an idea of just how the failure occurred.

Q. State whether or not the portion of the arch-bar that is on that model is correctly delineated? Answer – No, that does not represent exactly the shape of the arch-bar. This top-bar was nearer on a straight line. In other words, it was bent up further. The top arch-bar was bent up further.

Q. At which end? Answer – At the damaged end.

Q. Look at the tie-bar, and see whether it is delineated on this model as being broken in the place in which the one on the derailed truck was broken? Answer – It is not. This would indicate, I think, to any one that it was broken beyond the column-bolt hole, as a matter of fact, the break occurred right through the center of the hole, which was naturally the weakest point, and where it did fall. The instance, permit me to call attention to the fact that this shows the tie-bar worn out, and abrupt edge of an angle of 15 degrees. This tie-bar was not broken on this side of the hole, but, as a matter of fact, was broken right through the center of the hole, which was naturally the weakest point. The next instance, the model indicates that the tie-bar had either been worked off, machined off, or worn off to a very thin edge, while, as a matter of fact, it was not worn but very slightly scared on practically a flat surface here, and the end prevented the break just as it occurred, which was bright metal, indicating that the break had just occurred, and had not had time to corrode, as I made an inspection that night.

Q. Now, Mr. Flanagan, with that exception, that portion of the tie-bar was somewhat as indicated in that model? Answer – Yes, sir; with that exception I think the model represents, with reasonable intelligence, the conditions.

Q. What portion of the hole in the tie-bar, the column-bolt hole, was left on that piece of the tie-bar? Answer – Just about half of it.

Q. do you know anything about the other piece of that tie - bar? Answer – Yes, sir, the other piece of that tie-bar was found when Mr. Brightwell and I returned from Bristow in our first inspection trip, when we found the column-bolt nut at Bristow. This column-bolt was found slightly over the bank just north of the bridge, very near where I found the first nut from one of the column-bolts. That piece of tie-bar was bent in a slightly U shape.


Mr. Mackey: The tie-bar would be the best evidence, if it is here.


Mr. Browning: As a matter of fact, we haven’t it.


Witness: The tie-bar, on account of the point striking the ties, as previously explained, was in a

 

kind of U shape.

Q. It had bent backwards? Answer – Yes, sir.

At one o’clock a recess was taken for lunch until two o’clock.

AFTERNOON SESSION

June 10th, 1916

The court met at the expiration of the recess.

Present: Same parties as heretofore.

M. Flanagan a witness for the Chesapeake & Ohio Railway Company, takes the stand and further testifies as follows:

DIRECT EXAMINATION

By Mr. Browning:

Q. Mr. Flanagan, you were showing us just previous to the adjournment for dinner the position into which that tie-bar had been bent; what became of the piece of tie-bar that was detached from the truck? Answer – That detached piece of tie-bar, and in fact, the entire portion of the truck was held at the Richmond shops for quite a number of months, and we finally dissected it and scrapped it. It was my understanding in doing so that the matter had been adjusted, and that it would not be needed for any use in the future, and I had it dismantled and scrapped at the Richmond shops.
Q. Did anyone else besides yourself see that piece of the tie-bar? If so who? Answer – Yes, sir, Mr. Brightwell, my tool-car foreman, was with me when we found it, and I think I can say that I consider also assistant superintendent Briant looked at it also.

Q. Did Mr. Dunn? Answer – I am not sure whether Mr. Dunn saw that.
Q. You told us you walked back up that track as far as the frog and that switch and beyond; did you pursue your investigation any further than that southward up the track? Answer – Yes, sir, I walked back southward about a mile, or possibly a mile and a quarter – south of the Bristow Station.

Q. For what purpose? Answer – I was looking to see if I could see any evidence of any part of the truck striking on the ties at any point along the right of way.

Q. Did you make any examination of the track itself? Answer – Yes, sir, I also took an examination of the track, and in coming back we kneeled down at different places and commented on the irregularity in the surface and alignment of the track.
Q. What was the condition of that Southern Railway northbound or eastern track from Bristow Station to a point half mile south of Bristow Station? Answer – Right along in the station grounds the track was in worse condition than at any point south of there, so far as I went. The joints were low. Some of them (I did not have a level) but some of them I measured were as much as three-quarters of an inch, and ties there and south of there were loose and swinging. In other words, the ballast was not tamped underneath them, and you could get your fingers under some of them. I looked over those with our tool-car foreman and also took the assistant superintendent up later and showed him these conditions.

Q. The tool-car foreman is Mr. Brightwell? Answer – Mr Brightwell, and later took our assistant superintendent, Mr. Briant, and called his attention to these loose ties and the alignment.
Q. How would you describe that track with reference whether or not it was up to standard? Answer – I will say that the track along by the station was particularly bad and that for three-quarters of a mile or such a matter.

Q. Confine yourself to half a mile south of Bristow. Answer – For half a mile it was not as bad as that immediately at the station, but it was not good. The joints were low at places, and in several places we noticed the rails were low in the center, as well as the joints being low.

Q. What would be the effect of – I will ask you first what do railroad men call that condition of track? Answer – On our road we generally refer to it as choppy – a choppy condition.

Q. What is the effect of that condition of track upon a freight train passing over it? Answer – The effect of the condition of a train of that kind upon any train or equipment would be to give a vertical shock, which would be equivalent to temporarily making an excessive load on the wheels or trucks carrying that particular piece of equipment as it passed that point.

Q. Will you explain to the jury what you mean by a vertical shock? Answer – I mean this, that a wheel rolling on a level track would reach a low point, which would be just as riding in an automobile or buggy on a rough road. When you came to a depression, your wheel would naturally go into that depression, and it would give the main body of the car a downward movement, and when you passed it, it would give it a downward movement which would meet the main movement of the car, which would make the load excessive to what it would be when compared with what it would be on a level track.

Q. You then made a thorough examination of the track, the conditions surrounding the accident, and the track south of the point of the accident? Answer – Yes, sir.

Q. In order to determine the cause of the accident? Answer – Yes, sir.

Q. What conclusion did you reach, Mr. Flanagan, as to the cause of the accident? I will ask you to explain your conclusions, whatever they were, to the jury? Answer – My conclusions were, looking over all surrounding conditions, that the tie-bar, as previously mentioned, was the first part of the mechanical equipment to give trouble or to fail.
Q. Now, just right there, did you reach a conclusion as to what caused the tie-bar to fail? Answer – I am of the opinion that it failed on account of running over rough track, and putting these excessive shocks on it at intervals, just as mentioned a few moments ago.

Q. Now, explain to the jury, if you please, how that brought about the wreck. You may use this model, if you desire. Answer – My conclusion in the matter, gentlemen, was that this tie-bar, which, in its original construction, extended from here, just as this piece does here, failed right through the center of the hole. The trucks were moving in this direction (indicating). After that tie-bar had failed, there was nothing to hold the two boxes, or the one at this end, in a vertical position like this. This is the box in which the journal bearing is carried. After failing, these bars carrying the load began to spring in an upward direction. As they sprung in an upward direction this tie-bar which, at that time, was in this position 9indicating) gradually became closer and closer down to the ties until it had gotten to a point where it would strike the ties. However, it is plainly evident that this final failure and coming down very low did not take place until just before reaching frog of the switch just north of Bristow Station, because there were no indications on the ties or platform which was flush with the surface of the rail. Just as this truck was passing over the  frog at the switch at Bristow Station, this had come down low enough so that the nut here, struck right in the prong---

Q. Designate what nut that is? Answer – This column-bolt nut struck right in the prong or heel of the switch at that point, and knocked it off, where it was subsequently found by myself and our two car foreman. From that point on down towards – to the point where the derailment occurred, we could see the marks on the ties distinctly practically or just the width of this damaged tie-bar which had failed, which had broken through the hole and was dragging down and swinging of the ties. That followed, as I say, nearly down to the derailment, and 75 feet from the derailment I found  the knot from the bolt which goes through this hole holding down the bar, showing that tie-bar was in place, and had not been lost up to that time.

By Mr. Ball: 

Q. Do you mean tie-bar? Answer – I mean tie-bar; showing that piece of the tie-bar was in place up to that time.

Q. You have your finger on the arch-bar? Answer – I know, but I will explain that, that is connected here. The tie – bar was in place up to that time. About 75 feet from the switch where the derailment occurred I found this nut, as previously stated, and just over the bank at the same point I found this damaged piece of tie-bar, showing that it was carried to that point, that the bolt was broken at that point at the bottom, leaving the nut there where I found it. It went about 75 feet further, and went into the frog of the switch at that point, and on account of the truck being srung so badly after the bolts had failed, this section here, or the bottom tie-bar and arch-bar wedged right in the prong of the switch, of frog, and broke that frog to pieces and dislocated it. Immediately beyond that the rails were torn up, and turned over. I was never able to locate the upper ends of these bolts here – the box-bolts – but the Southern Railway Superintendent, Mr. Hudson, told me, when I made inquiry of him, that they had then, and, as I stated awhile ago, he stated Mr. Puckett would show me where they were. Mr. Puckett was not able to show them to me. They had been misplaced in some way, but I know not how.
Mr. Browning: Q. Did Mr. Puckett show you where he found the top piece of the box-bolt?
Answer – Mr. Hudson was standing very near the damaged frog at the switch to the pump house, and he told me that they found them about here, and told me that Mr. Puckett had them. Q. Now, which nut, Mr. Flanagan, was found further south? Answer – The nut which was knocked off of the column-bolt. Q. The column-bolt nut? Answer – Yes, sir. Q. At the frog? Answer – Yes, sir, just north of Bristow Station. Q. Which nut or portion of bolt was found next going north? Answer – The nut and small portion of the bolt from one of the box-bolts. Q. And where was the point with reference to that on which the top part of the box-bolt was found? Answer – I suppose from what Mr. Hudson said ---

Mr. Hall: Exclude what Mr. Hudson said.


Witness: Then, I don’t know. I never saw them.


Mr. Browning: You never saw them? Answer – No, sir. Q. Mr. Hudson told you where they were
found, as I understood you to say? Answer – Yes, sir. Q. I will the question at what point did Mr. Hudson point out to you where they were found?


The Court: Is Mr. Hudson the superintendent of the road?


Mr. Browning: Of the Southern road. Q. I will ask this question, and state that I expect to follow
 

if up by proving Mr. Hudson is Division Superintendent of the Southern Railway.

Mr. Hall: I think that this gentleman ought to say, if he knows, where the bolts were found, but
what Mr. Hudson told him about where they were found has not anything to do with binding the Southern Railway. It is hearsay.


The Court: It is the same bolt Mr. Puckett said he found, and he described where he found it.


Mr. Hall: No, sir, we haven’t any, because they were misplaced.


The Court: Mr. Puckett testified where he found them, and this gentleman is telling where Mr. 
Hudson said Mr. Puckett found them. Mr. Hudson don’t know himself, because it would be hearsay, but I thought it immaterial because the evidence is before the jury, and it is the same place Mr. Puckett said that he found them, and I don’t suppose there is any dispute about it.

Mr. Browning: No, sir.


The Court: What Mr. Puckett said would not be evidence because his information was hearsay,
but I believe in this case that if is immaterial, as the proof is already before the jury. It is at the same place?


Mr. Browning: Yes, sir, it is the same place. Q. I think Mr. Puckett stated that he went with you
to a point where he had laid the top of this box-bolt, which point was a few feet from where he found it; did Mr. Puckett go ----


Mr. Keith: I don’t think Mr. Puckett said he put them there.


Mr. Browning: He said that he laid them on the end of the rail.

Court: He said he laid them there, and some one had picked them up.

By Mr. Browning: 

Q. Did Mr. Puckett go to that point with you for the purpose picking up the top of the box-bolt? Answer – Yes, sir.

Q. Where was that point with reference to the point that you found the bottom of the box-bolt? Answer – I judge it is approximately 120 feet further north, and he stated that it had been placed over on the other side of the southbound main line. The damage was on the northbound main line.

Q. I am locating the point on the track. Mr. Flanagan, if this accident had been occasioned by the shearing or breaking of the box-bolts before the tie-bar broke, in what order would the nuts have become detached from that truck? Do you understand my question? Answer – No, sir.
Q. (The question is read) Answer – Most likely if the box-bolts had failed, as it was stated to me on that occasion by Mr. Hudson and Mr. Puckett they did, those bolts would have dropped down after the heads were sheared off. The point of the bolts would have struck the ties or the frog and stock rail while passing over same, and would have bent them, but, instead of that, the nut which we have here shows a break close to the nut – a break in the bolt close to the nut, and there is also on the face of that nut which is next to the tie-bar an impression showing plainly that the tie-bar acted as a lever at that point, and showing further that the nut was tight and substantially up against this tie-bar. If any of the gentlemen wish to see this, I think they can see it now.
Q. Will you show it to the jury now? Answer – This is the small nut referred to. Gentlemen, what I have reference to is there. On this edge of the nut, as you see, it is beveled down, indicating that the bar which was clamped to it by the bottom bar, as it sprung down on the rail it acted as a lever, mashing it and making it thin and beveling it at that point. I think you can see it without very closely scrutinizing it. You can also see that the nut broke close to this tie-bar, and if it had broken close it would have bent back instead of breaking off close to the nut.
Q. The column-bolt nut that I hand you shows a burn on this side; what, in your opinion caused that burn? Answer – That burn, in my opinion, was caused by this nut coming in contact with the inside rail of the switch track which runs off at Bristow. The center of this bolt would be approximately six inches out from the rail o which this truck was running, and as it came near the prong the nut would drag against the switch track before it would strike on this side, and with the pressure against it, it made that blue abrasion at that point. The pressure and friction of a wheel made that condition.


Mr. Mackey: Are those nuts in evidence yet?


Mr. Browning: I think so.


Mr. Hall: We did not introduce them.


Mr. Mackey: If they are in evidence I would like to have the jury look at them.

Mr. Browning: I don’t know that they are formally in evidence, but the Southern Railway used
 

them in questioning their witnesses, virtually putting them in evidence.

By Mr. Browning:

Q. Has this bruise that I point out on this nut any significance in your opinion? Answer – Yes, sir, that nut – this represents the front surface of the nut as the train was moving, and that is the point at which this nut was struck by the heel of the switch, where the nut was broken off and left.

Q. The switch of frog? Answer – The frog I should say – at the heel of the frog.

Q. Do you mean the frog in which it was found? Answer – Yes, sir, the frog in which it was found.

Q. Now, Mr. Flanagan, if the accident happened in the manner that you have stated, in what order going north would those three pieces (that is the column-bolt nut, the lower end of the box-bolt nut and the top end of the box-bolt) be found naturally? Answer – They would have been found as follows: The column-bolt first; the box-bolt nut second, and the piece of bolts which sheared off third, which is stated by Mr. Hudson was sheared off. I didn’t see them.

Mr. Browning: If these pieces of iron are not already in evidence, we offer them. We thought that
 

they were already in evidence.


Mr. Keith: I wish it distinctly understood that we do not admit that these are the same nuts that
 

were found on the ground that day, if they were found.


Mr. Browning: Mr. Flanagan, you said that you picked up these two pieces of iron that have been
offered in evidence, described as column-nut and bolt-nut, now before you; where have those two pieces of iron been ever since the wreck?


The Court: You have been over that; he said they were in his possession until they were brought 


here. Didn’t you say that? Answer – Yes, sir, in my private office.


The Court: By way of identification, he testified as to the large one, how it fits on.


Mr. Browning: We introduced those bolts to him.

Mr. Mackey: We have no objection, if your Honor please. Do we understand that they are in 


evidence now?

By Mr. Browning:

Q. Mr. Flanagan, a statement has been made by Mr. Puckett with reference to a conversation had at or near the scene of this wreck between you and him; will you state what that conversation was,  If you had a conversation with him? Answer – Mr. Puckett and I talked a considerable amount during the course of the day. When I took him with me to this car to look at the broken tie-bar, I told him that it was all new break, and I thought it was the first part that had failed on the truck, and asked him to look at it, and he had to kneel down to look at it, and it was daylight then, and we both did so, and we both agreed that it was a new break all the way across. We talked about the accident a little bit later, and after getting the information from Mr. Hudson about the journal box-bolts being sheared off, and having talked to Mr. Puckett about them, they both stated so positively how they had found them and the conditions, that I said “Mr. Puckett, I am quite sure that accident happened first by the tie-bar failing, allowing the truck to spring until the column-bolt nut was low enough to hang in the prong or heel of the frog and knock it off, after which the arch-bars continued to spring until the central portion of the truck was down still lower, and the tie-bar, or the short piece of the tie-bar, then striking the ties, resulting in later on breaking the column-bolt nut off, and assuming that the statement which they made was correct, then shearing the box-bolt off near the top end.” I didn’t see the box-bolts, and if I had seen them, the conclusion would have been possible and definite, without the question of a doubt, and I believe the statement that they made about them being there was correct.
Q. State whether or not Mr. Puckett agreed or dissented from your conclusions at that time? Answer – He offered no dissention, and it was my understanding that we concurred.
Q. What do you mean by the tie-bar failing? What do you mean by the word “failing”? Answer – Breaking as it did through that column-bolt hole.

Q. Did you see or have occasion to examine the holes in that end of the arch-bar? Answer – Yes, sir, I looked at the trucks; I looked at them while we were looking at the break in the tie-bar the first time.

Q. What was their condition? Answer – Those arch-bars had what we would term little fins or projections, indicating that there had been a strain, and a very high strain, or a very heavy strain, I should have said, upon these arch-bars, which I concluded at the time (I think all did) that it was brought about by the shearing action as these arch-bars sprung after the tie-bar had failed, and leaving them to gradually spring up.
Q. What result, if any would the shearing of those box -bolts by the arch-bar have upon the arch-bar holes? Answer – It would have had the effect of slightly distorting or elongating those holes, and slightly rounding the edges, and leaving them a little thin, as I explained just now.
Q. State whether or not those holes were elongated, and, if so, to what extent? Answer – They were slightly elongated, but I think that they were not round more than one-thirty-second of an inch, and certainly not as much as one-fifteenth.

Q. What effect would that amount of elongation, 1/15 or 1/32 of an inch, have, if any, upon the box-bolts, even if it had been there before the shearing? Answer – It would have had no evil effect.

Q. Why? Answer – Because the diamond, or arch-bar, built up tight to the truck, as this one was, is built up of parts which are flexible. The holes in the new trucks are not drilled to the accurate size of the bolts, but are driven larger so the bolts slip in easily, and as soon as the weight of the car, or whatever the equipment is, comes on a truck to that kind, the strain or the bearing of the bolt comes to the inside of the holes of the top bar, which is in compression, and the outside holes of the bottom bar, which is in tension  and a truck would be adjusted to these conditions immediately when it took the load.
Q. Mr. Flanagan, those arch-bars are, up and down through that hole, how thick? Answer – On that type of truck the top bars are one and a quarter inches thick and five inches wide, and the bottom one and a half thick and five inches wide.

Q. Then the box-bolt hole is one and a quarter inches through? Answer – One and 5/16 
Q. State whether or not that hole can be measured by an ordinary carpenter’s rule except at the surface? Answer – It could not be accurately measured except at the surface on a truck with an arch-bar sprung.

Q. Could it be measured at all except at the surface with the ordinary carpenter’s rule? Answer – No, sir, it could not.

Q. Is there an instrument for measuring these holes? Answer – Yes, sir, we have what we call in our business calipers for taking measurements of that kind.

Q. Could a measurement at the surface alone determine whether a slight elongation had been made by wear or by shearing? Answer I do not think that the measurement would determine that, but observation or an inspection of the bar would indicate to you whether it was elongated from wear or from strain.

Q. How long would  it take, Mr. Flanagan, to wear an elongation of 1/8 of an inch in those holes under ordinary usage? Answer – With the nuts as tight as that one shows it was, it would never wear 1/8 of an inch.
CROSS EXAMINATION

By Mr. Hall:

Q. Will you tell the jury, please, sir, what you did with this piece of column-bolt and box-bolt as soon as you found it on the night of the wreck? Answer – when I found it, this piece of box-bolt, I was walking southward alone, and I put it in my overcoat pocket. When I found this column bolt up at Bristow, I put it in my pocket as soon as I found it.

Q. And did those bolts remain in your overcoat pocket until you got your private office in Richmond? Answer – I think I can say accurately that they did. However, if they had not, I could positively identify them as being the same ones.

Q. So they stayed in your overcoat pocket, and you didn’t show them to any representative of the Southern Railway on the night of the accident? Answer – I will not say definitely whether I did, or not.

Q. If they stayed in your overcoat pocket, how did you show them to any representative of the Southern Railway? Answer – I mean that they stayed in my possession, I thought the point you were trying to convey was whether I laid them down.

Q. Now, you answer my questions, and never mind about what I am trying to convey. You said that they stayed in your overcoat pocket; did you mean whether in your overcoat or not? Answer – I mean that they stayed in my personal possession, and I had them out and looked at them in the tool-car more than once, and I think I showed them to Mr. Puckett, but I will not say positively.

Q. You will not say that positively? Answer – No I will not say that positively.

Q. You didn’t show them to anybody else, did you? Answer – I showed them to our car foreman, trainmaster and assistant superintendent.

Q. You talked to them? Answer Yes.

Q. That night? Answer – Yes.

Q. When you were thinking about what caused the accident? Answer – Yes.

Q. And you did not talk to any representative of the Southern that night about what caused the accident, and about having the bolts, except, Puckett – we are leaving Puckett out? Answer – No, I didn’t think I did. I didn’t talk to Mr. Puckett that night. He was not there that night. I talked to him next morning.
Q. You talked to Mr. Hudson that night? Answer – I talked to Mr. Hudson several times that night.

Q. You discussed the cause of the accident that night? Answer – I think not.

Q. Didn’t you testify here that you did discuss the cause of accident, and you walked to the spot where Mr. Hudson said Mr. Puckett put the piece of box-bolt. Answer – That was the next morning.

Q. It was after twelve o’clock at night, do you mean? Answer – It was after day-light.

Q. When you were talking to Mr. Hudson the next morning, did you have these bolts in your pocket then? Answer – Yes, sir.

Q. You were talking to him then about the cause of the accident, were you? Answer – I was talking to him, yes, sir, trying to locate the journal box-bolts.

Q. You were trying to locate the box-bolts Mr. Puckett is said to have found, but you didn’t say anything to Mr. Hudson about the one you had found? Answer – I didn’t know who had found them ---

Q. (Interposing)  Answer the question. You didn’t say anything to Mr. Hudson about the bolt you had in your pocket? Answer – No, sir.

Q. You didn’t say anything to him about having found any nuts? Answer – I don’t think I did.
Q. Why didn’t you? Answer – I had no reason and no design for not doing so, but I had not gotten all the parts together, and I did not feel that I was in position yet to form a positive conclusion until I had gone as far as possible in an effort to discover all the failed parts.

Q. Had you found a piece of tie-strap you had referred to? Answer – Yes, sir.

Q. Did you show that to Mr. Hudson? Answer – I will not say positively about that. I think Mr.Hudson saw it.

Q. Did you tell him about it? Answer – No.

Q. Why didn’t you tell him about the tie-strap? Answer – I didn’t think I was called upon to worry Mr. Hudson about the details of the matter. He was not asking me about it, and I didn’t feel I was called upon to volunteer to give the superintendent information of that kind.

Q. You all were not trying to determine what was the cause of the accident at that time? Answer – How is that?
Q. Were you, or were you not, talking to Mr. Hudson in an effort to discover the cause of accident? Answer – I was talking to him in an effort to locate the box-bolt so I could have all the failed parts together.

Q. You wanted to have everything, and for him to have nothing? Answer – I wanted to get them if I could locate them.

Q. And you made a demand on the Southern Railway for the rest of them? Answer – I did not.

Q. You did not make any demand on the Southern Railway for the rest of them. Answer – I didn’t make a demand, but simply solicited the information, and it was done in the most pleasant manner, and Mr. Hudson directed me to Mr. Puckett.
Q. I mean subsequent to that day when you got home, to Richmond, didn’t you start in motion an effort to make a formal demand on the Southern Railway Company for the balance of these box-bolts that were said to have been found? Answer – I did not.

Q. You didn’t have anything to do with the further investigation of the cause of this accident after you got to Richmond (Pause), You dropped it right there, did you? Answer – No, I made report to our people.

Q. Did you discuss it with Mr. Shearer? Answer – I did not.

Q. Did you discuss it with Mr. Dunn? Answer – I did not.

Q. Did you discuss it with any of the legal department? Answer – I didn’t even with Mr. Dunn.


Mr. Mackey: Who is Mr. Dunn?


Mr. Hall: Claim Agent

Q. What became of the nut on the column-bolt that you said you found at the same time you found a column-bolt? Answer – The nut lock was retained until the time that we scrapped the other part of the truck.

Q. The nut lock, I understand, is a small thin piece of metal which fits over the bolt, as a piece of washer, and ties it on? Answer – It ties it so it can’t screw off.

Q. And you kept that until you determined to scrap the rest of the truck, did you? Answer – Yes, sir.

Q. You got the truck in Richmond, did you? Answer – Yes, sir.

Q. Under your control and custody? Answer – Yes, sir.

Q. Was that a standard truck? Answer – Yes, sir.
Q. Was there anything the matter with that truck except the journal box broken and the tie-strap broken? Answer – The journal box broken and tie strap broken and the arch-bar badly bent.

Q. And yet that truck, being a standard truck, was in such condition that you could not repair it with those defects? Answer – We used the parts that were serviceable, but we did not retain it in our possession for any further inspection or evidence.

Q. Then you did not scrap the truck as you testified a moment ago? Answer – We scraped the parts that were not serviceable.

Q. Then you were not correct in saying you scrapped the truck? Answer – I did not mean to make the impression that we threw it all away, but the impression was that we did not retain the truck after we thought the investigation was over.

Q. Do you know when this suit was instituted? Answer – I don’t think I can tell you.

Q. Do you know how long there has been a controversy on between the C&O and Southern Railway as to the cause of this accident? Answer – No, I do not.

Q. Don’t you know that there has been a controversy since the time that the accident happened as to what caused it? Answer – I know that there has been a question very recently.

Q. Don’t you know that controversy has existed since the time of the accident? Answer – No. If I had known that the controversy still existed I would not have dismantled the truck.

Q. Did you know that this case was to be tried here as Manassas? Answer – I didn’t know it until a few days ago.

Q. When you scrapped such portions of the truck as were not serviceable, why did you keep the bottom of that column-bolt and the bottom of that box-bolt, and not keep the tie-strap and not keep the arch-bars? Answer – It may possibly have been a misunderstanding, but in talking with Mr. Dunn it was my understanding that it would not be necessary to hold the parts of the truck for further investigation, and I understood him to say that we had better hold on to these nuts. They were in my office laying on the window sills, and I understood him to say to hold on to the nuts.

Q. Do you do everything Mr. Dunn tells you, or do you act on your own judgment? Answer – I do in matters of that kind.

Q. You are master mechanic of the C&O? Answer – Of the Richmond Division.

Q. And you know the importance of the arch-bar, and you know the importance of the tie-bar in the theory you advanced today? Answer – I don’t feel that they would be important when other gentlemen of the Southern Railway had looked at the tie-bar with me, and agreed that it was a new break, and quite a number of their own officials or representatives on the ground have also looked at it – I didn’t feel that there would be any question about it.
Q. Don’t you know that the first report made by your company, telegraphic report to your company in Richmond, represented the cause of this as box-bolt shearing or breaking? Answer – No, sir. No such report was made.

Q. You say no such report was ever made by any representative of the C&O Railway? Answer – No, sir, not as the first cause, because that was not the primary cause.

Q. I hand you a telegraphic report of accident ----


Note: The same is handed to counsel for the C&O and counsel for the plaintiff.

Mr. Browning: This is an unsigned paper.


Mr. Hall: I want to know whether he can identify it, and if he can’t we will prove it by the man
 

who sent it. Q. Do you recognize that report?


Mr. Browning:  Do you claim that is his report?


Mr. Hall: It is the original report made by the C&O, and the first that assigned the cause of the
accident.  Answer – I didn’t see such report as that, and I can quote you the substance of the report that was originally made.

Mr. Hall: Q. You did not see this report. Answer – No, sir, I didn’t.


Mr. Browning: What is the date of that report, Mr. Hall?


Mr. Hall: It is dated February 23, 1915. I am not offering it now, but asked him to identify it if he
 

could.


Mr. Browning: And he could not.


The Court: I understood him to say that he knows nothing about it.


Witness: I know nothing about it. I never saw it.


Mr. Hall: What motive did you have for concealing from the representatives of the Southern
 

Railway the pieces of these column-bolts and box-bolts? 


Mr. Browning: We object.


The Court: I do not think he has admitted that he concealed them.


Mr. Hall: He said that he put them in his pocket, and kept them there.


The Court: I think you can ask him what reason he had for not showing them.

By Mr. Hall:

Q. Why didn’t you show those portions of the column-bolt and box-bolts to representatives of the Southern Railway on the night of the accident? Answer – I had no reason for not doing it, and, as I stated awhile ago, I am not sure that I did not. I am not sure that I did and I am not sure that I did not. I am not sure that I did and I am not sure that I didn’t.

Q. You are qualifying it that you don’t know whether you did, or not? Answer – I stated that awhile ago, that I didn’t know whether I did or didn’t show them to Mr. Puckett.
Q. Who did you talk to representing the Southern Railway that night? Answer – I talked to Mr. Hudson, the only representative I know of.
Q. He is the only one you talked to? Answer – That I know of. I was not acquainted with the representatives on the ground, but so far as I know he was the only Southern Railway representative I spoke to.

Q. And you might have shown these nuts to Mr. Puckett, and not talked to him? Answer – I might have shown them to him next morning. He was not there that night.

Q. What time did Mr. Puckett get there? Answer – I don’t know, but next morning early.

Q. Who did you talk to representing the Southern Railway that night and up to twelve o’clock the next day? Answer – I didn’t talk to any representative of the Southern Railway I knew unless it was Mr. Hudson.
Q. Who did you talk to of the Southern Railway next morning except Mr. Hudson? Answer – So far as I know I didn’t have any conversation with any of the Southern Railway people except Mr. Hudson and Mr. Puckett, I might have exchanged remarks with some of them, not beng acquainted with them, but, if so, I don’t know it.

Q. You don’t know whether next morning you showed those bolts to Mr. Puckett, or not? Answer – I will not say positively.

Q. You are sure you didn’t show them to Mr. Puckett? Answer – I don’t think I did.

Q. Now are you qualifying it? You knew you didn’t a few minutes ago? Answer – No, I didn’t.

Q. To Mr. Hudson? Answer – No.


The Court: I think he stated that he didn’t show them to Mr. Hudson, and he didn’t know whether
 

he did to Mr. Puckett or not.


Witness: If your Honor will let me, I think the gentleman asked me if I showed those nuts to Mr.
 

Hudson at the time I was looking for the journal bolt, and I didn’t.

The Court: If you showed them to him at any other time, why didn’t you answer that question?
Answer – I am not sure whether I showed them to him later. I had no motive in concealing it.


The Court: When you answer that question answer it fully.

Mr. Hall: Mr. Hudson told you about the tie-bar, didn’t he? Answer – He did not.


The Court: Do you mean the tie-bar?

 
By Mr. Hall: Yes, sir, the piece that was broken off.

Q, He was not there when you found the tie-bar? Answer – He was not with us when we found the tie-bar.

Q. What did you do with the tie-bar? Answer – Carried it to the tool-car.

Q. And kept it in the tool-car until you got to Richmond? Answer – Yes, sir.

Q. Mr. Flanagan, on a truck of that character the tie-bar is in plain view, isn’t it – all the tie-bar practically in proper shape is in plain view? (Pause). Assuming you are a competent inspector for a railroad company, the tie-bar is in plain view, isn’t it? Answer – Any defect in the tie-bar could be observed all right by an inspector.
Q. If it were the case that the holes in the arch-bar, that the box-bolt holes in the arch-bar were elongated by reason of play of loose bolts, could that be observed by ordinary inspection? Answer – It could not be observed by ordinary inspection, but I have never known of a defect of that kind.

Q. Just confine yourself to the question now. Now, is it your theory, then, Mr. Flanagan, that this accident was caused by an apparent defect, rather than by a concealed defect, if there was any defect at all – a defect in the tie-bar rather than a defect in the arch-bolt holes? Answer – I do not think there was any defect in it at all, but caused by that part breaking, it having an excessive strain at that particular time when it did fail.

Q. Do you know what the rated capacity of C&O car 25227 was? Answer – The original specifications called for it to be built for 110,000 pounds capacity.
Q. You know that? Answer – Yes, sir.

Q. Is it so rated in the railway register? Answer – I don’t know about that.

Q. Its stencil capacity is what? Answer – 110,000 pounds.

Q. Has that stencil capacity changed?

Mr. Browning: He was not asked by us, who put him in the examination in chief, about this, and
we would like to know the purpose of the line of cross examination?


Mr. Hall: Shall I state it?


Mr. Browning: I don’t know that we have hailed here to meet any such charge; there is no such
 
charge in the declaration.


The Court: The declaration not having charged that this accident was caused by an overloaded
car, I don’t think that this evidence is admissible so far as that is concerned, but it seems that there is a controversy between the two defendants companies as to the cause of the accident, One of them says it was due to a worn hole through the arch-bar. That is the contention of the Southern Railway Company as I understand, that there was so much play that, like a pair of scissors, it cut a hole, and the others says that the arch-bar was in good condition, and that it was due to the condition of the track, that the Southern Railway did not construct the bed of the roadway in such condition as to let it go over safely, and the jolting and jarring caused the tie-bar to break, and the breaking of the tie-bar and not the elongation of the holes in the other bar caused the accident. Now, as these gentlemen, I suppose by way of sur-rebuttal, will say you are mistaken about that; if that tie-bar did break, it was due to the fact that you put too much load on it. I say as to the plaintiff it does not affect it. I will not admit it. The jury will not consider it. If the jury believe that the plaintiff is entitled to a verdict, they cannot give it unless they believe that the accident was caused by one of the things charged in the declaration. If they believe that this car was so loaded that, that brought about the accident, I do not believe that they could bring in a verdict for the plaintiff, as it is not charged.

Mr. Mackey: Except the declaration charges mismanagement, but we do not care anything about
 

it.


The Court: You gentlemen can note an exception. I have allowed you to go into the track as far as
you allege. In the absence of the jury I told you I would let you go into it. While the declaration charges defect at the place of accident, if there is a defect otherwise I think that it is fair. I may be wrong, but note an exception. I think that these gentlemen have a right to show that it was not the depression in the track that caused it, but that it was the overloading.


Mr. Mackey: Would not they have to follow it up by showing that there was overloading?


The Court: Of course they would. I want to make that explanation so the jury will understand that
they are not interested except so far as they will put this liability, if any, Note an exception to the ruling of the court to all questions involving the fact whether or not these cars were overloaded.


Mr. Mackey: I want the record to show that your Honor lets it in on the theory that they will
 

prove overloading.

By Mr. Hall:

Q. Do you know the question? Answer – No sir, I would rather have it read.

Q. (The question is read as follows: Has that stencil capacity been changed?”) Note: The question is amended to read: “Has that stencil capacity been changed recently?” Answer – I am unable to answer that question.
Q. Are you a track man or a shop man, Mr. Flanagan? Answer – I am a master mechanic, and supposed to be a motor car department man.

Q. That is, your duties are in connection with the equipment in the shop. What is the scope of your duties? Answer – My duties require me to have supervision over repairs and maintenance over all freight and passenger cars and locomotive repairs on the division.

Q. You came up in that branch, I suppose – came up in the shops? Answer – I was an apprentice in that department>

Q. And went right through the shops? Answer – Yes, sir.

Q. You have never been in the roadway department? Answer – I have never been in the roadway department, but my duties have thrown me continuously in connection with road trouble.

Q. Just like any other railroad man who rides over the road and knows it when he see it? Just like any other railroad man who has to go over trouble and investigate it? 

Q. But when the C&O Railroad wants to get the track straightened up, they do not send for you to look after it? Answer – No, sir.
Q. You spoke of a choppy track; do you know, in riding over the C&O Railway, whether you have choppy track or not railroad? 


Mr. Browning: We object.


The Court: I sustain it unless you want to know what a choppy track is.


Mr. Hall: We want to find whether, by traveling over the C&O he knows what a choppy track is


The Court: I will let it in for that purpose alone.


Mr. Hall: Q. Have you ever ridden over a choppy track on the C&O?


Mr. Browning: Your Honor understands we except.


The Court: I over-rule it, and you can except. It is to test his knowledge of the condition of the
 

track.


Answer – Yes, sir, I have ridden over a choppy track on the C&O, but I do not recall that I have 


ridden over any and subsequently inspected it that looked as bad as this.

By Mr. Hall:

Q. Have you ridden over choppy tracks other than the C&O. Answer – Yes, sir.

Q. From your experience gained in that way, can you say whether or not the condition of choppy track is usual or unusual? Answer – I think to a limited extent it is usual, but not to any such extreme as referred to, right along by the station grounds at Bristow and a short distance west.

Q. Did you ride over the track at Bristow after you examined it? Answer – I did not.

Q. You don’t know whether it was choppy from riding over it, or not? Answer – No, I don’t know whether it was choppy from riding over it.

Q. How do ou usually determine a choppy track? Answer – By the fact you have the equipment to go up and down.

Q. How do you find it except by riding over it? Answer – You can find it by inspection as well as by riding.

Q. You can look at a piece of rail and tell whether a one hundred ton car would press it down? You look at a piece of rail, and you say whether a one hundred ton car will press it down, or not.  Answer – No, but I can look at it and say whether or not it has already been pressed down and left there so it will be in a choppy condition.

Q. You were asked what would be the effect on any train or equipment of a choppy track, and you said it would create an unsafe load, temporarily increasing the strain on the arch-bars, etc. If your tie-bars on your extra train 592 were all in good condition, and there were 21 cars in that train, and they all ran over this piece of track at Bristow which you describe as choppy, how does it happen that there did not but one tie-bar break? Answer – I am unable to answer that question.
Q. What do you think is the reason why they did not break? Answer – I am unable to tell you.

Q. If that tie-bar that did break had not already been weakened from some cause or other, is it likely that it would have broken, and no other tie-bars would have broken on the train? Answer – I will answer you if I may be permitted by saying---

Q. Just answer the question directly, and then explain it.


Mr. Browning: Frequently a witness cannot answer a question by “Yes” or “No”.


Witness: Will you read the question? (The question is read) Answer – I think it is just as likely
that it would have broken from excessive shocks received at this particular point as anywhere else, and it is just as reasonable that the breaks should be started there as anywhere else.


Mr. Hall: I submit that is not a answer to the question.


The Court: If that is the best he can do, I can’t make him do any better.


Mr. Hall: I asked him how it was if that tie-bar on that car had not been weakened through some
cause or other, that particular tie-bar happened to break when it went over this rough spot, and no other tie-bar in that entire train of 21 cars broke.


The Court: Can you gratify my friend, Mr. Hall, and answer that question.


Witness: If your Honor will do so, I would like to have the question read again.


Note: The answer and question above are read.


The Court: He wants to know how did this happen to break if they were all in the same condition,
and the others did not break. Why didn’t the others break there, he wants to know, if you can state it? Answer – I will not undertake to give a definite answer to that, because I can’t. Q. You understand that yur testimony is limited to the condition of the track of the Southern Railway half a mile south of Bristow Station to the point of the accident, do you not? Answer – Yes, sir.


The Court: I only put it at that point because of this gentleman; this gentleman has put it directly
 

at Bristow grounds.


Witness: Yes, sir, it was a good deal worse right through the station grounds.


The Court: I will put it a mile, if you want.


Mr. Browning: We prefer to have it.


Mr. Hall: We object twice as much.


The Court: My recollection is that Mr. Hyde stated that he estimated from his house to the station
 

is 600 yards, and then to the accident is 300 yards, which made it 900 yards.


The Court: Q. The track that you said was so defective was at the Bristow Station? Answer – 


Yes, sir. From the cross-over near the station down to the point of accident is the worst.


The Court: With that, it eliminates Mr. Hall’s objection.


Mr. Hall: His direct testimony was that this tie-bar was the first to fall by running over the rough
 

road, and I want to know what track he said.


The Court: I understood him to say that the roughest was just north of Bristow Station. I think
from the evidence that he said that he found those pieces is, I imagine, were they located the probability of break.

Mr. Hall: Q. Now, Mr. Flanagan, as an expert in your line, are you willing to tell this jury that
you believe that a tie-bar in good and proper condition, properly bolted with column-bolts and box-bolts, would be likely to break in passing over a choppy track, to put it within the limit of one mile in extent – I ask you are you willing to tell the jury, your opinion as an expert, that a perfectly good tie-bar would be broken by passing over one mile of choppy track, in the condition that you have described it.


Mr. Browning: One he said would be broken, and the other likely; which do you ask.


Mr. Hall: Either one that he wishes to elect.


Witness: I will say that this is a type of failure that does not occur very often, but I think it is
entirely likely that it would or might occur the result of going over that much of extremely rough track.

By Mr. Hall:

Q. Have you ever made any complaint of any kind whatsoever to the Southern Railway of any defect in that track, either before or after the accident? Answer – It is not in my line to make a complaint, and I have not.

Q. Do you know of any complaint ever having been made to the Southern Railway of that track? Answer – Personally I don’t know of any recent complaint, but there may have been recent complaint, but it would not have come through my department. 

Q. And you don’t know of any? Answer – Personally I don’t know of any complaint just previous to the accident.

Q. Do you know when, for the first time, it was suggested that a choppy track might have caused this accident? Answer – It was suggested on the morning that I looked over it, on the morning of February 24th 

Q. It was not suggested then to any of the Southern Railway people, was it. Answer – No, we did not discuss those conditions with the Southern Railway people, and none of them were with me at that time.

Q. You have had these bolts in your possession since the accident? Answer – Yes, sir.

Q. When you were called upon to produce those bolts at the arbitration, why didn’t you produce them? (Objected to. Question withdrawn)

Q. I believe you said on direct examination that from the marks you discover on those ties, the tie-bar was dragging for some distance? Answer – Yes, sir.

Q. As the results of the tie-bar dragging, it caught in a frog, did you say, or the load was so great that it pushed the truck down, and the column-bolt first struck in the frog? Answer – Not the result of the tie-bar dragging, but the result of the tie-bar having broken, the truck sprung and allowed this column-bolt to come down low enough to touch in the track.

Q. The first thing to hit any obstruction was the column-bolt; is that correct? Answer – The nut of the column-bolt.
Q. Did that hit the track before the tie-bar, or after the tie-bar, in your judgment? Answer – In my judgment it hit the track before the tie-bar.

Q. And then the truck was forced lower down still by the pressure, and the box-bolts were they sheared off next? Answer – The truck was forced down still lower by the pressure, but the box-bolts didn’t shear off or break off until they had gotten within 75 feet of the point where the derailment occurred. The box-bolts were holding the tie-bar in place, which was dragging on the ties.
Q. Then the actual cause of that derailment, the thing that actually threw the car off the track, was either one of two things: The breaking of the tie-bar, or, as Mr. Puckett says in his opinion, the shearing of the box-bolts; is that correct? Answer – I don’t think, if your Honor will permit me, that your question is one I can answer exactly that will be a satisfactory answer. That is the first mechanical defect to develop, was the breaking of the tie-bar.

Q. That was not an answer to my question, and if you can’t answer it, you can say so, and I will try to put it again so you may be able to answer it? Answer – I will be glad to answer it if I can make a direct reply.

Q. I say the actual physical cause of this wreck was one of two things: The breaking of the tie-bar, with the consequences you have described, or the shearing of the box-bolts, as Mr. Puckett testified, producing a shearing motion, which you say you don’t think could happen. Do you get my question? Answer – I don’t think that the actual cause of this derailment was the failing of either of these parts that you mentioned first. I think the actual cause of it was the rough track.

Q. Well, now, we are talking about not what you think, but I am talking about what you can see/ Answer me this question: So far as you know (not what you think) this piece which I hold in my hand, which you identify as the column-bolt of that car, was the first piece of iron to strike? Answer – Yes, sir.
Q. The striking of this column-bolt, with certain other consequences you have described, caused the derailment of that train, did it not? Answer – Your Honor, I think his question is misleading. He is trying to make me say that the failure of this mechanical part is directly responsible for the derailment. I will say I don’t think that it was.


The Court: Mr. Hall, of course, would not intentionally – if you can’t answer the question it this
way, and give the facts, that I don’t think a mechanical defect is primarily responsible for this break-down, but I do think the defects in the track caused the mechanical defect to develop, and that the tie-bar is the first mechanical defect to develop.
By Mr. Hall: 

Q. I want to ask, after having made that full explanation you can say that this piece of column-bolt which I hold in my hand was not the first physical visible part of the C&O equipment which came in contact with the Southern Railway rails or tracks, or any other part? Answer – Yes, sir.

Q. And whether or not the contact of this nut, with the subsequent consequences you have described, did not result in the derailment – so far as you know, now, Mr. Flanagan? I am not asking you what you think, but so far as the physical knowledge is here, was not that the first physical evidence which resulted in that wreck, according to your own theory? Answer – According to my own theory, that is the first visible evidence in the mechanical line.

Q. That is all? Answer – Will your Honor permit me to go a step further? Our knowledge of mechanical conditions of the construction of that truck teaches us to know positively, beyond the possibility of a doubt, that that nut could not have been down low enough to have struck the frog of that switch unless the tie-bar had been broken.
Q. and you think the tie-bar was broken by reason of some defect in the track? Answer – I do.

Q. And just where did you say that tie-bar was broken? About 75 feet, as I understand you, south of where the wreck occurred? Answer – No, I didn’t.

Q. Let us get the distance? Answer – The tie-bar is obliged to have been broken before you pass the frog at Bristow Station.

Q. But it did not break off for sometime after? Answer – No, sir, it didn’t lose off the box.

Q. You said you first found the column-bolt nut somewhere near the frog, just south of the bridge. Answer – Not somewhere near the frog, but against the heel or in the prong of the frog, just south of Bristow Station – just north of Bristow Station.

Q. And after you had passed Bristow Station. Answer – Yes, sir.
Q. And how far is that frog north of Bristow Station? Answer – I don’t think I could give an accurate estimate of that distance, but it is only a short distance north.

Q. The column-bolt nut, where did you find it? Answer – Right in the prong of this frog here (indicating at No. 10 turnout) 
Q. The box-bolt you found where? Answer – In the prong of the frog immediately north of the public road crossing at Bristow Station. The box-bolt nut was found about 75 feet south of this frog here, where the derailment occurred, - this frog to the switch leading into the coal trestle.


Mr. Mackey: Marked No.10 turnout on the map? Answer – Yes, sir, and it is marked No. 10 up
there, too, is the reason I changed that. I don’t know of any equipment found there, but Mr. Hudson told me he found the box-bolts near this frog to the switch leading into the coal trestle.
By Mr. Hall:

Q. And the tie-plate was found where? Answer – The tie-plate was found very near the point where I found the box-bolt nut.

Q. Near the coal trestle? Answer – Yes, sir.

Q. If then, according to your theory, the column-bolt nut was found in the frog north of Bristow Station, how do you reconcile that with the testimony in this case of five witnesses that they saw fire flying from that car when it passed Bristow Station. Answer – I don’t know that I should try to reconcile that with the statement of these gentlemen, but I can say with frankness that to the best of my knowledge and belief that there was nothing hanging down from our cars which should have made any fire fly along at that point. It is entirely likely that fire might have been flying from the brake shoes, if the brake was applied at that moment. That being a descending grade, brakes, I understand, are generally applied at that point.

Q. You said those holes in the arch-bars were elongated to some slight extent; is that correct? Answer – Yes, sir.

Q. You said that it did not exceed more than 1/32 of an inch? Answer – In accordance with my observation I think it was about 1/32 and certainly not more than 1/16.

Q. Did you measure those with calipers? Answer – No.

Q. Did you guess at it? Answer – I didn’t guess at it, but I think I can easily tell with my eye whether a hole is 1/8 inch round.

Q. You think that with your eye you can tell whether those holes were between 1/16 and 1/32, but you don’t think Mr. Puckett could measure the thickness of an arch-bar except on the circumference? Answer – To the best of my knowledge and belief there has not been such question.
Q. Didn’t you testify on the direct examination that the arch-bar hole was 1  5/16 inches through, that it could not be measured at the surface except with the carpenter rule? Answer – I said that it could not be measured except at the surface with a carpenter’s rule, but you can’t measure it down in the center of the hole with a rule, because you could not get the rule in there. The only way to measure the diameter of a hole is to put something in there like calipers that will gauge it. You can measure it, but not the center.

Q. You could not measure with a rule, but you can measure a circular hole with your eye, and tell whether it is 1/16 or 1/32 out of a true circle; is that correct? Answer – I think so with my eye I can tell if the hole is 1/16 out of round easily.
Q. But yet you could not measure with a rule an arch-bar hole, with a rule marked off in 1/32 of an inch, whether it was one and a quarter or one and a half of an inch? Answer – I could measure at the surface, but you could not measure it all the way through the bar.

Q. What do you mean, that it would be more on one side than on the other? Answer – I mean an arch-bar might have been sprung or stretched in such way that the hole might have been larger on one side than the other, and there would have been a different size in the center from it would have been on either side of the bar.

Q. We are talking about the thickness of the bar? Answer – I understand that. I didn’t say the edges, but the thickness.

Q. That is all we want to know, is, the thickness. If a gentleman measured it, and said it was an inch and a quarter with a carpenter’s rule, it was not an exact measurement? Answer – No, sir. I said any mechanic can take a rule and tell whether a bar is an inch and a quarter.
Q. You say you can measure it and tell accurately whether an arch-bar is an inch and a quarter? Answer – That is the only time I have ever had an opportunity to see it. I say you can measure the thickness of an arch-bar with a rule.

J. W. Meredith, another witness called on behalf of the Chesapeake and Ohio Railway Company, being duly sworn, testified as follows:

By Mr. Browning:

Q. Mr. Meredith what is your age? Answer – Fifty-eight.

Q. What position do you occupy, if any, with the Chesapeake & Ohio Railway Company? Answer – I am General Inspector of track of the Chesapeake & Ohio.

Q. What previous positions, if any, have you held with the company? Answer – I began as a track laborer, and then I was made track foreman, work-train conductor, supervisor of tracks and general inspector of tracks.

Q. How long have you been general inspector of tracks, Mr. Meredith? Answer – Since January 1912

Q. How long were you track foreman? Answer – Track laborer four years and eight months; track foreman about seven years, or something like that, or eight years. In 1882 I was made supervisor of track, and remained supervisor of track until January, 1912.

Q. You were supervisor of track twenty years then? Answer – Yes, sir.

Q. Mr. Meredith, did you go down to the accident on the 23rd of February, 1915, at Bristow? Answer – I went there on March 3, 1915.

Q. Did you make any examination of the tracks there? If so, tell us what examination you made, and what you found? Answer – Do you want me to begin telling where I got off the train?
Q. Yes. Answer – I got off the train at Nokesville, and walked continuously – I walked to the point.


The Court: Commence describing the tracks half a mile south of Bristow Station, if you please.
 

Answer – I was on the ground at Bristow on March 3rd, north and south of that station ---


Mr. Hall: We want to object to any evidence of the track on March 3rd unless it is proven that the
conditions were the same on March 3rd as on February 23rd , when the accident happened. In view of the evidence by a dozen witnesses that there had been a heavy rain after the accident, there should be some qualification.


The Court: Mr. Meredith, would the fact of a very heavy rain change the physical condition of
that track so that it would not be in the same condition on the 3rd day of March as it was on the 23rd day of February? Answer – I hardly think so. Q. Could you say whether there had been any change made in that track shortly before you came there? Was there anything to indicate that it had been changed in any way? Answer – At the point of the accident? Q. I do not mean that, but south of Bristow Station, and from Bristow Station down to the point of accident? Answer – No, sir, no fresh work. Q. You could not say that there had been no change? Answer – No, sir. Q. Could you tell, by looking at it, that it had not been affected by rains, or storms, or washouts? Answer – I think so. Q. You can testify that there had not been any change in the track from the 23rd of February up to the time you looked at it? Answer – I think I can say clearly in eight days there had been no change so far as weather is concerned.


The Court: You make objection, and I over-rule it.


Mr. Hall: And we note an exception.

Mr. Browning: Will you tell the jury what condition you found the track in, the northbound or 
eastern track, from Bristow Station to a point one half mile south of Bristow Station? Answer – I found what we consider very choppy track – low joints and low places.


The Court: Had the condition of those joints been brought about by rain? Answer – No, sir, I
don’t think so. I think it was not. Some of it probably was, but not much of it, as a good deal of it was on fills and places that rains did not affect so much. Q. If they had affected it – did you say rain did effect it? Answer – I say it did not affect it very materially so you could tell anything that would do much damage to it.


Mr. Hall: He now qualifies it.


The Court: I understand you to say, in the first instance, that you could tell, by looking at it, that
the physical condition of the track had not been altered or changed within ten days or a week from the effect of the  rain; do you still adhere to that? Answer – Yes, sir. Q. You are absolutely certain? Answer – Yes, sir.


The Court: Go ahead.

By Mr. Browning:
Q. You started, Mr. Meredith, to describe the condition of that track from Bristow Station to a point one half mile south of Bristow Station; you started to describe it, and I will ask you to continue. Answer – It was low joints and low places, and what we would consider very choppy track. It was rough track.

Q. Will you state whether or not that track was up to standard? Answer – Why, no, sir, not by any means.

Q. What do you mean by low joints and low places and choppy track, Mr. Meredith? Answer – I mean just like holes in a country road. I reckon that would be about as easy way as I could explain it. It was poor surface in the track, as we call it.
Q. Explain a little more in detail what are low joints? Answer – Low joints are placed that have settled from probably the surface over them having a joint there. A joint is always weaker than the center of a rail, or the quarter of a rail, and they become low, and have to be constantly picked up. Centers are sometimes so, from causes; for instance, putting in ties and taking the general surface will cause low places. A new tie will settle while an old tie, a tie on the old firm bed will stand fast.

Q. Now, from Bristow Station to the bridge, was the point of accident pointed out to you? Answer – Yes, sir.

Q. What was the condition from Bristow to the point of the accident? Had there been any track work done along there? Answer – Just south of the bridge they were working on it the day I was there, and north of the bridge – and south of the bridge. The force seemed to be divided.


Mr. Keith: We object. As a matter of fact, it is not proper to go into any change of condition after.


The Court: I think you are right about that, but I don’t think it would hurt you. If they were
 

working on it, I don’t suppose that, that would do any harm.

Mr. Mackey: They were changing the conditions after the accident


Mr. Browning: I am simply not going to question him about the parts that they had changed.


The Court: The jury will understand you must not consider any changes made after the accident
 

or to that time.


Mr. Browning: Q. Where any change had been made, of course you could not determine what its
previous condition was, but from Bristow down to the point where they were working, what was the condition of the track?

Mr. Hall: He had just testified that there had been no change, and now he comes and says that
 
they were working on the track between Bristow Station and the bridge. There have been
 
changes in two particulars since he began to testify.


Mr. Browning: I am now picking up the portion from Bristow Station down to the point where
 

the track had been worked.

The Court: Mr. Meredith, confine your evidence to the portion of the track you are able to testify
was in the same condition as on the evening of the 23rd of February. If you have any doubt about it, refer to no track except such track as you are willing to testify positively as to the exact condition it was in on the 23rd of February.


Witness: I am talking from Bristow Station to the bridge, am I?

Mr. Browning:

Q. How far south of the bridge had this force gotten? Answer – I would say four or five and maybe six rail lengths south of the bridge, and some more of them north of the bridge.

Q. In what direction were they coming – south? Answer – Yes, sir.

Q. From Bristow Station down to that point (this point four or five rails, or how far south they had worked), what was the condition of the track? Answer – The track was a little choppy, but better than it was south of Bristow Station.
Q. What is the effect, Mr. Meredith, of the character of track that you saw from south of Bristow Station upon a loaded freight car, if any, if you know? Answer – It has this very springy shock or springy effect on a heavy loaded car, or on any loaded car.

Q. What has that a tendency to do, if anything, to the car, if you know, or equipment? Answer – I think the shock has a tendency to cripple the truck or the car in one way or another from the blow, from the constant springing.

Q. Do you know the function of a tie-bar? (Pause) Do you know what the purpose of a tie-bar is on a brake? Answer – A tie-bar on a brake?

Q. A tie-bar on a truck, I mean to say? Answer – Yes, sir, I have seen many a one.


Mr. Keith: Ask if he has mechanical knowledge, because he might have seen a great many
 

without knowing about it.

By Mr. Browning:  I thought his experience was sufficient to qualify him.

Q. What has been your experience with freight cars? Answer – I have been around them, and I have been with them, and ran a work train, as I told you, and all those kinds of things. I don’t know as I could just explain very fully just what my experience has been with them, and yet I don’t know that I understand your question exactly.
Q. In wrecks on the C&O Railway line, have you any duties? Answer – Yes, sir. For twenty yers I went to all wrecks on my division.

Q. You went to them for what purpose, and with what duty? Answer – I went there as supervisor of track to repair the track, and to help determine the cause of the accident, and so on.

Q. And, in your position as inspector of tracks, state how much you come in contact with the equipment of the road the rolling stock? Answer – But very little. I have very little to do with the rolling stock of the road. I am in the maintenance of way department exclusively, and have very little to do with the rolling stock – practically nothing, only when we have derailment or trouble.

Q. Does your position, in carrying out your duties as inspector of tracks, do you make any provision, or not, concerning rolling stock? Answer – No, sir.

Q. What portion of that track, Mr. Meredith, south of the station, or between the point where that force had worked south of the bridge, up to a point half mile south of Bristow Station, was the worst? Answer – The south of the station and through the station grounds through the cross-over and in the station grounds, and so on.

Mr. Keith: In the station grounds, you say, is the worst of it.


Mr. Browning: South of the station grounds.


The Court: You said south of the station and in the station grounds? Q. You mean by that in the
 

limit of the station? Answer – Yes, sir.


Mr. Browning: What was his answer? 


The Court: South of and through the limits of the station grounds.


Mr. Keith: Through the station grounds he said.

By Mr. Browning:  South of and through the station grounds.

Answer:  That is what I said, or what I tried to say.

Q. Will you state in your examination of that track some of the details of the things you found it that were not up to standard. Answer – I found swinging track.
Q. What do you mean by swinging track, so the jury may understand? Answer – You could run your hand under the ties, between the ties and the bed that the rail was holding the ties up. At points where the rail had been bent or gone down enough, you could run your hand between the ties and rail at several places.

Q. Anything else? Answer – We saw some very small cross ties, measuring about three inch space, and such as that.


Mr. Mackey: He said between the ties and face --- Answer – I said between the bed and ties.


Mr. Mackey: He said between the ties and bed and then between the ties and rail. Answer – The
 

ties and the bed.


Mr. Browning: I want to ask the witness this question after what I brought out about his
qualification. Q. What effect, if you know, would this character of track have upon the equipment of the train passing it – a freight train passing over it? Answer – It would have a shocking effect or a bouncing jumping effect on the train. Q. What would that have a tendency to result in, if you know. Answer – It has a tendency I would say – my experience has been that it has a tendency to break the trucks – the arch-bars or the tie-bars.

The Court: I think he said it would have a tendency to break the trucks or other parts of the cars. 

CROSS EXAMINATION

By Mr. Keith:

Q. You spoke of the trucks jumping this way (illustrating); is there any truck or car that will stand the movement you indicated by your hands? I mean to say if the car had jumped the way you illustrated with your hands, wouldn’t it break every par that ran over the track? Answer – This is the way I indicated (indicating).
Q. You did this way (illustrating); if a car went over a track that way, wouldn’t it break every spring in the car? Answer – I might have exaggerated the way I waived my hand.

Q. Will you waive your hand a little bit the way it would actually do? Answer – The way I have seen them do was this way.

Q. Did you ever see a train go over any track that the track did not do that way a little? Answer – Yes, sir.

Q. Where is the track? Answer – There is lots of it on the Chesapeake & Ohio Railroad, and lots on other railroads I know.

Q. Isn’t it a fact that it is necessary that there should be some little vibration on the track? Answer – So little that it don’t amount to anything.

Q. And if it did not vibrate, wouldn’t it break all the cars to pieces in a little while that ran over it? Answer – No, sir, we have tracks that there is so little vibration in it that standing out on the side it is just as smooth or just like a plank floor – just like a floor would be. There is, of course, some little elasticity to it.
Q. Your tracks are so good you can run any kind of equipment over it, and it would not get hurt; you could run old equipment over it, and it would not get hurt? Answer – No.

Q. It would be perfectly safe to run any kind of arch-bars over your tracks? Answer – No, we have had arch-bars to break.

Q. What was the purpose of your visit there to inspect that track? Answer – I was there on account of the accident, to go over the track and see the condition.

Q. and to appear in court and testify, if necessary? Answer – I didn’t know that there would be a court about it.

Q. Was there anybody with you. Answer – Yes, sir.

Q. Who was with you? Answer – The division engineer, Mr. Selden and Mr. V. T. Douglas, supervisor of track.

Q. You only walked over that track once from Nokesville to Bristow, as I understand? Answer – From Nokesville to point of derailment, and then continued on to this station, but I was cut off from seeing Nokesville.

Q. You went over that track only once? Answer – Yes, sir.

Q. And you gentlemen, I suppose, were talking and walking and looking at the track? Answer – We were talking about conditions.

Q. Did anybody take down a memorandum of anything wrong with that track – take it down in a note book? Answer – Yes, sir.

Q. Who took it down? Answer – Mr. Selden took it down, and we wrote a letter about it.

Q. Did you notice all the defects in that track, and where they were located? Answer – About where they were located. I do not recall to the tie now, but we did in the worst places – in several places.

Q. You took all the defects down in this note book? Answer – Took the worst places.
Q. Who did you report to? Answer – Mr. Knapp.

Q. Who is Mr. Knapp? Answer – Superintendent of Chesapeake & Ohio Railway.

Q. Do you know whether any report of that was ever made to Southern Railway? Answer – No, sir I do not.

Q. Do you know whether any complaint was ever filed eith the southern Railway about the condition of the track? Answer – I don’t know whether there was, or not. We saw this force working right up to the conditions there, and supposed that they were going right through.

Q. You saw that force working just south of the bridge? Answer – Working on these conditions.

Q. You said that they had not gotten to Bristow? Answer – No, sir.

Q. You don’t know whether they ever did get to Bristow, do you? Answer – Yes, sir, they got to Bristow.

Q. How do you know? Answer – I have been there since.

Q. But you did not see them get there? Answer – No.

Q. And you mean to tell this jury that you can swear that some force you saw working there worked that truck on to Bristow? Answer – No, I don’t say the same force, but I say work has been done at Bristow since.

Q. Are you willing to swear that they worked south to Bristow? Answer – I am willing to swear that they worked to Bristow and south of it.
Q. You said just now they worked up to Bristow, and you are willing to extend it now? Answer – Yes, sir.

Q. When were you over it? Answer – Since March 3rd?

Q. Yes, when was it? Answer – Day before yesterday; well, no, the day before that – Tuesday.

Q. Isn’t it a fact on all well regulated railroads that there is a section of hands on the section all the time? Answer – Sir.

Q. Isn’t it a fact on every well regulated railroad that there is a gang of section hands who don’t have anything else to do but work on that section? Answer – They work on all well regulated railroads.

Q. Is there anything surprising about the fact that they worked on the railroad south of Bristow? Ans– No.

Q. Would not the track have gone to pieces if they had not worked on it? Yes, sir.
Q. You did not take any memorandum of the defects in the track? Answer – I took a copy of the letter written to the superintendent.

Q. But you didn’t write anything down yourself? Answer – I dictated the letter – wait; Mr. Selden took the notes in company with me.

Q. How often did you stop as you went along that track? Answer – Sometimes every ten feet, or every twenty feet, or anywhere, constantly all along.

Q. What time did you get to Nokesville? Answer – I don’t know, but it was the 3rd of March, 1915.

Q. Was time did you get to Bristow? Answer – I don’t know. We quietly walked on over there, and I didn’t watch the time, and we come here just before night walked to this station.

Q. Walked to Manassas, do you mean? Answer – Yes, sir.

Q. You walked on to Manassas? Answer – Yes, sir.
Q. And you don’t know what time you got to Bristow? Answer – No. I am sure I didn’t look.
Q. How many times did you get down to run your hand under the track, between the track and the ballast? Answer – I don’t know, but three or four times.

Q. Not over three or four times? Answer – No.

Q. The rest of the time you were judging by your eyes? Answer – Looking at the ends of the ties and from side to side.

Q. Now, what part of the tie was not down on the roadbed or the ballast? Answer – The bottom of the ties.

Q. Was it outside of the rail that you could get your hand under it a little? Answer – Yes, sir.

Q. Outside of the rail? Answer – Oh, yes, sir.

Q. And inside of the rail there was not anything of that sort? Answer – I don’t know. It was pretty well filled up with ballast and I don’t know whether it was, or not. I didn’t try to get my hand in there.

Q. Didn’t that track show it had been newly ballasted, or within a comparatively recent time? Answer – No, sir.

Q. Didn’t all the rails appear to be in reasonable good condition? Answer – Yes, sir, with low joints.

Q. The rails themselves were good? Answer – Yes, sir.

Q. You don’t think that the ballasting was good? Answer – The joints were not kept up.

Q. What do you mean by not being kept up? Do you mean not close together? Answer – No, sir, I mean when they got low they were not raised. When the joints got down it was not raised to its level.

Q. How many low joints did you see between Bristow and Nokesville? Answer – Yes. I could not begin to enumerate. If there were only ten I would say there were none pretty near. I wouldn’t consider that anything.

Q. The part of the track half mile south of Bristow, can you tell the jury how many low joints there were? Answer – No. There were low places all along. Sometimes it was every joint, and sometimes every other joint, and occasionally the centers, and I didn’t attempt to count them.
Q. You thought it was one of the worst tracks you had ever seen. Answer – No sir, I didn’t think so.
Q. Did you think it was a good track then? Answer – No, sir, I did not.
q. You can’t tell the jury how many low joints there were between Bristow and half mile south of Bristow? Answer – No, sir, I didn’t count them.

Q. Was that track safe to run a passenger train over at 50 miles an hour? Answer – yes, sir, it was a straight line, and I think it was safe, but it was rough.

Q. It was perfectly safe to run a passenger car at 50 miles an hour? Answer – Itf it was on a curve possibly it would not be.

Q. Did you ever run over that track and notice it was rough? Did you ever ride over it? Answer – No, sir.

Q. You did ride over it when you went back to Richmond? Answer – No, sir, I didn’t ride over it. I went from here to Alexandria, and from there to Richmond.

.Q. Now, you  think it would be safe for the C&O Railroad to run its trains over that track at 50 miles an hour? Answer – I say it would be rough track at 50 miles an hour, at that time.

Q. You say it would be rough, but it would be safe? Answer – Yes, sir.
Q. Would a track that has a tendency to break the arch-bar and other things, that you say you think that track would? Answer – We have had arch-bars to break under that kind of track on our tracks at points where it had gotten choppy.

Q. Where is the best place to ride on a train to detect the rough track? Answer – I don’t know. I really think as good place as I know of is in the toilet room, or in a wash room, or in a Pullman car.

Q. How about at the end of a train, on the last car at the end of the car? Answer – you can tell more about it where I spoke of than on the platform.

Q. How about the engine? Answer – It depends on the riding of the engine. Some engines ride much better than others.

Q. Isn’t that a good place to detect whether a track is rough or not? Answer – Yes, sir, that is a very good place.

Q. Well now, if, as a matter of fact, about twenty odd trains go over that track every day, and some of them were passenger trains, running at a high rate of speed, would not you consider that track reasonably safe and not liable to break an arch-bar, if only one arch-bar was broken in a long period of time?


Mr. Browning: I don’t recall that they have submitted that there has been one arch-bar broken in
 

a long period of time.

The Court: No


Mr. Browning: If they want to go into it ----


Mr. Mackey: We object to it. There is no evidence to support it.


The Court: I sustain that objection.

By Mr. Keith:

Q. Now, Mr. Meredith, the fact that a great many trains, running at a high rate of speed, go over that track every day, and without any breakage of appliances, so far as there is any evidence before this jury, wouldn’t you consider that, that track was reasonably safe? Answer – I said the track was not a dangerous track.

Q. And not likely to break? Answer – I don’t say it is not likely to break. I say any kind of spring – I didn’t mean to make it big like you were after me awhile ago – I mean that kind of spring does have the effect of breaking up like I saw on that track that day.

Q. Arch-bars break for other reasons, don’t they? In your long experience, did you ever know the holes in a box-bolt, or arch-bar, where it fits at the journal box, to be come worn and break for that reason? Answer – No, I never noticed that.
Q. If the holes in the arch-bar, where the box-bolts went through, if that were worn, wouldn’t it have a tendency to break. Answer – I don’t know whether it would, or not. I have no experience along that line.
Q. Isn’t there a great deal of strain on all the parts of the car – on all the car? Answer – Yes, sir, on tracks such as at Nokesville it is.

Q. Isn’t it true that there is a great deal of strain on all the wheels and appliances on a car loaded heavily with freight and passengers, and one thing another? Answer – Yes, sir, a strain, but nothing like as much as there is on a track like I described. On a smoother track it is not so much strain.

Q. I ask you if you do not admit that, that track was as good as the C&O track? Answer – No, sir.

Q. And you haven’t said so to anybody? Answer – No, sir.


Mr. Browning: If he expects to contradict the witness ---


The Court: I have taken notice of it, he must name the time and place, but he has not reached that 


yet.


Mr. Keith: Q.  If you had considered that a dangerous track, it would have been your duty, or the
duty of someone your superior, to complain to the Southern Railway about it, wouldn’t it?

Mr. Browning: We object.

By Mr. Keith: 

Q. Would it have been your duty to make any complaint about it to the Southern Railway? Answer – I would have done so. As I stated awhile ago, I didn’t consider it was a dangerous track, but it was choppy and rough track, and I saw a force working right from the bridge towards this point, and figured that if they worked like we do on our line that they would work right through.

Q. Would it have a tendency to break passenger trucks as well as freight trucks – choppy tracks? Answer – We have not had passenger trucks to break like freight trucks.

Q. Well, would it, or not? Answer – A think it would not. I think passenger trucks, as a rule, are not as heavy as freight trucks.

Q. Did you know the arch-bar of a passenger truck to break? Answer – Right now I can’t say that I did.

Q. Did you ever know the arch-bar o a freight truck to break? Answer – A great many.

Q. On your road? Answer – On our road, yes, sir.

Q. And You think the motion caused the breakage on the rough track? Answer – It is largely the cause.

Q. And you admit that you have a rough track of your own? Answer – At places. We haven’t had a great number of arch-bars to break for a great number of years, but we have had them to break.

At 4:40 an adjournment was taken until Monday morning June 12, 1916, at ten o’clock

Morning Session

June 12, 1916

The Court met pursuant to adjournment Saturday.

Present: Same parties as heretofore

J. F. Briant another witness called on behalf of the Chesapeake and Ohio Railroad Company, being duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. Browning:

Q. Mr. Briant, by whom are you employed? Answer – By the Chesapeake & Ohio Railway.

Q. What is your position? I am assistant superintendent of the Richmond Division.

Q. How long have you been employed by the Chesapeake & Ohio Railway Company? Answer – It will be thirty years in August.

Q. what are the different positions you have held with the company. Answer – I have been telegraph operator, station agent, conductor in work train service, train dispatcher, chief dispatcher and assistant superintendent.
Q. How long has been your service in each of these capacities? Answer – This, of course, is approximately: Nine years as telegraph operator and station agent; three years as conductor; eleven years as train dispatcher, and about four years as chief dispatcher; three last February as assistant superintendent.

Q. What are your duties as assistant superintendent? Answer – I assist the superintendent in exercising general supervision over the Richmond division. That is, its operation and the various departments in connection with the operation of the entire division – mechanical, maintenance and its traffic department, so far as relates to the division itself.

Q. Mr. Briant, did you have occasion to visit the scene of the accident near Bristow, which accident occurred on the evening of February 23rd 1915? Answer – Yes, sir, I accompanied the Richmond tool-cars.
Q. You came up from Richmond? Answer – I accompanied the Richmond tool-cars from Richmond to Bristow.

Q. By which route did you come? Answer – We came from Richmond to Gordonsville, and from Gordonsville to Orange.

Q. Were you joined at Gordonsville by any one? Answer – Yes, sir; two of the Southern officers I know got on at Gordonsville, and I think there was another, but I am not certain about it.

Q. Who were those officers? Answer – Superintendent Hudson and Trainmaster Button.

Q. Now, Mr. Briant, about what time did you arrive at the scene of accident? Answer – Shortly after three o’clock in the morning of the 24th I don’t recall the exact minute.

Q. Will you please tell the court and jury what you did, and what you saw upon your arrival at the scene of the accident? I will first withdraw that question for a moment. Was there any one in company with you from Richmond on the tool-car? Answer – Yes, sir, we had our regular tool-car force, consisting of the tool-car foreman and his men.

Q. What is the tool-car foreman’s name? Answer – H. A. Brightwell, Mr. M. Flanagan, master mechanic of the Richmond division, and H. M. Eddins, assistant trainmaster of the Richmond division.
Q. Now, will you please tell the court and jury what you did there, and what you saw there? Answer – On our arrival at Bristow we found both main tracks obstructed by the derailment which had occurred the previous evening, the 23rd . It was raining pretty heavy at the time. Mr. Eddins and myself offered our services to Superintendent Hudson, and Mr. Hudson told us that they were getting along all right, and that if he needed our services he would call on us. After looking over the situation I went back in the tool-car. As I say, it was raining very heavily at the time. Neither Mr. Eddins nor myself were called upon for any personal assistance. In our own way we did what we could to help clear the tracks.

Q. Now, Mr. Briant, will state, if you please, what you saw with reference to the truck of C&O car 15227, which was a part of the C&O freight train 592? Answer – I do not recall at just what time it was, but it was before daylight, however, I began to make an investigation as to the cause of the accident, which it was my duty to do. In company with master mechanic Flanagan, we went north to where this car was standing, and it was raining very hard at the time. We had a lantern of a kind known as an inspector’s lantern; it has a strong reflector behind it, and gives a very good light. We examined the truck of that car. My recollection is that the rear wheels of the south truck were off the track. The journal box was out from under the arch-bar. The box-bolt and journal-boxes were broken off, and the tie-bar of this truck was broken at the bolt hole of the column-bolt and the south end of this tie-bar completely missing.
Q. Mr. Briant, did you look at the part of the tie-bar that yet remained on the track? Answer – At that particular time the conditions were not favorable to make a very close examination. I did so later, however.

Q. What was the result of your looking at or examination of that part of the tie-bar? Answer – After daylight Mr. Flanagan and myself again went to this car to make a more thorough examination, and with reference to this tie-bar that you asked about, my first observation was confirmed by the second; that is, the tie –bar was broken immediately through the bolt hole. I got down on my knees as the truck was very low on the track, where I could look at the fractured end of this tie-bar. The metal of that tie-bar showed a perfect clean break. So far as it was possible for me to determine by a very close examination, I could see no evidence of there having been any previous crack. The metal showed a clear break and no previous fracture.
Q. What did the clear, clean break indicate as to the time it broke? Answer – That it must have occurred immediately at the time of the accident, or just previous thereto. When I say “just previous thereto” I mean within an hour or so, because under the weather conditions    oxidation would have set up in a very short space of time – I mean rust.
Q. Mr. Briant, did you examine the tracks of the Southern Railroad from the point of accident to a distance of half mile south of Bristow Station? Answer – Yes, sir.

Q. About what time did you make this examination? Answer – Immideately following the examination I made of the truck and the tie-bar that I have just described.

Q. Why did you make this examination of the tracks? Answer – In every effort to follow effects back to cause.

Q. Is it your opinion that you followed effects back to cause? Answer – It is.

Q. Why? Answer – Because I found conditions that, in my judgment, produced the effect of that I found.

Q. What were those conditions? Answer – Imperfect track conditions.

Q. Consisting of what? Answer – For the distance of I should say beginning at a point immediately in front of Bristow Station, where we found the first mark of trouble, and proceeding west I found the track conditions ------


Mr. Mackey: Proceeding south he means. Answer – Yes, sir, I should say south instead of west. I 
found numerous what we call sloppy joints – the track bumping at a joint. That caused an uneven surface on the track, an it causes a high center opposite a joint in the opposite rail. There were a number of such joints as that in the close vicinity of Bristow, and for a distance of half a mile south.
By Mr. Browning: 

Q. Mr. Briant, what is the effect upon a loaded freight car of such a condition of the tracks, the said car passing over the tracks? Answer – The effect of a track of that kind would be to place extensive strain on the trucks or running gear of a car, due to the vibrations set up by that condition of track. The vibration is generally in an up and down motion, having an effect on the springs, arch-bars, tie-braces, such as would be produced by a blow, a very heavy strain.

Q. Mr. Briant, were you in company with any one when you made this examination of the trucks? Answer – Master mechanic Flanagan.
Q. Were you in company with any one when you made the examination of the remaining part of the tie-bar still on the truck of car 25227? Answer – On the first occasion when an examination was made before daylight Mr. Eddins was in company with Mr. Flanagan and myself.
Q. Who is Mr. Eddins? Answer – Train master.

Q. Of what? Answer – C & O Railroad. On the second occasion I examined this tie-bar remaining on the truck, no one was present, as I recall, except Mr. Flanagan, master mechanic of the C& O.
Q. Mr. Briant, in your several capacities of employment with the Vhesapeake & Ohio Railway Company, have you had occasion to have knowledge of the inspection that is used by ordinary standard railroads? Answer – Yes, sir.

Q. Will you tell the court and jury what that is? Answer – We have specially employed men who make inspection of all of our equipment, both passenger and freight. These men are usually picked for these positions on account of their experience and their ability along that line. The method under which these inspections are made is about as follows: A train of cars arrives at a freight terminal – I mean a yard.


The Court: Did you say inspection of the track?


Mr. Browning: I said inspection of cars.


Witness: A train of cars arriving at a freight terminal. Immediately after its arrival two inspectors 
start an inspection of the track. One man proceeds down one side of the train, and the other man on the other side of the train until  they get to the end. Then the usual practice is for the man who came down on the right hand side to return on the left hand side. The man who came down on the left hand side to return on the right hand side, giving both men the opportunity of catching something which the other fellow may possibly not have seen. Now, those men do very little else. That is their main duty.
Q. That is at terminals – freight terminals?  Answer – Yes.

Q. When a train arrives? Answer – Yes.

Q. Now, the inspection with reference to frequency, and at what points? Answer – Now, when the train departs, the train crew themselves make an inspection of the train. I mean by the train crew the two brakemen.  They usually begin at the head end to work back towards the rear. If they take any exceptions, those exceptions are reported to the yard master, and if the defect or whatever they may find, is not cured right there, the car is cut out and put on our repair track. Now, the train proceeds. The brakeman and the conductor, who are on the rear of that train, watch the moving cars on all curves. You always find those fellows sitting at an open window smelling to see if they can smell a hot box. An experienced man can detect that instantly. They watch around curves to see if they can see fire flying, day or night. When the train stops at passing sidings to meet other trains, it is his duty, if he is not required on the rear to flag, to go forward until he meets the front man making inspection of the running gear on that side of the train, and then they cross over going to their stations again, making inspection. Those inspections are made at meeting points with other trains, at water stops, coal bin stops, or at any other point where the train may be delayed long enough to make such inspection.
Q. Mr. Briant, If car 25227 of the C & O Railroad, which was a part of extra and through freight 592, arrived from the coal fields of West Virginia at Gladstone on the 10th of February, 1915, and was there officially inspected, and remained there until the 23rd of February, 1915, and then moved on to Strathmore, and there was officially inspected on that day, and the through freight moved on from there north, the train stopping at Lindsay, and there inspected by the train crew, and the train stopping at Culpepper, and there inspected by the train crew, and made no other steps from there to the point of accident, would such inspection as I have detailed be a compliance with the inspection of an ordinary standard railroad? Answer – It would.

Mr. Mackey: If it were properly made, you mean?


Mr. Browning: Certainly


Mr. Mackey: That ought to be added to the hypothetical question.


Mr. Browning: If such inspection were properly made. Put that there, Mr. Stenographer.
Q. After the amendment to the question suggested by Capt. Mackey, do you make the same answer – Yes, sir.

Q. Mr. Briant, you have said, in answer to a previous question, that upon your examination of the truck of this car in question, at the point of accident, you found the tie-bar broken; what would be the effect of the breaking of the tie-bar upon the rest of the south end truck, where the tie-bar was broken, if you know? Answer – It would very materially weaken the truck.
Q. How would it weaken it? (Note the model is produced.)

Q. Mr. Briant, the Southern Railway Company has kindly agreed to let us have this model that you may illustrate. Answer – Standing as I am now, gentlemen, this truck is in exactly the reverse position. Standing as we are now, facing the railroad, this truck is in exactly the reverse position from the way it was on the track. I mean by that, that the truck was moving north, and my examination was made from the east side of the track. To illustrate, however, I will turn the truck around, and I hope you will follow me. I will present the perfect side of the truck to you first. These, gentlemen, are the arch bars, these two bars here. This bar underneath, is called the tie-bar. This is the journal box, and these are the journal box-bolts. These are the column-bolts (indicating the different parts referred to). The function of this tie-bar, as you can see, is to hold these boxes in a vertical position in this truck. Without the tie-bar there would be nothing to prevent this box from turning in an outward direction, provided, of course, the car was moving in that way, and then, of course, the box would turn this way eventually. I do not mean to say it would do it instantly, but the function of the tie-bar is plain; it is to tie those boxes together. Now, when this bar broke right  at the column-bolt hole, the structure of the truck was weakened. As the arch-bars were bent upwards, the truck was bound to come lower and closer to the rail.
Q. Have you finished, Mr. Briant? Answer – Yes, I have gone as far as your question took me, as I understand.

Q. what would that result in? Answer – That would eventually result in this broken end of the tie-bar, which you see (You understand the train was moving north, and assuming that this represents the perfect tie-bar) finally striking the ties. We saw evidence of that in the scare on the ties north of Bristow Station. As it continued north, the marks made by the broken piece of tie-bar became more markedly and plainer, and as we discovered after, not finding the broken piece of tie-bar, that piece of the tie-bar was broken off entirely, and was curled back in a sort of U shape, and the journal box-bolts were broken. I did not find the journal box nut which I see here on the table, but I saw it a short time after it was found in the possession of Mr. Flanagan.
Q. Now, when this truck became low enough for the arch-bar to sand ballast, as we call this lower bolster here, to get very close to the rail, this large nut that you see underneath encountered the frog immediately north of Bristow Station – what we call the house truck, which turns in behind the station at Bristow, and at that point it was broken off. The heel of a frog is very heavy metal, and in striking the heel of that frog this nut, with the remaining portion of the bolt in it, was broken off – sheared off, if you want to call it that. It had struck it sufficient blow to knock it off. Proceeding on in a northerly direction, the truck encountered the spur at the pump house spur, and there is where the damage was done which resulted in final accident. The truck had traveled that distance, made the second frog and over I don’t know, but I assume that what followed was this. I understood you had a model of a spring rail frog?
Q. Yes. (Note: The same is produced. Answer – Now, gentlemen, here is what this column-bolt encountered. As the truck came down on the track, the column-bolt encoundered this part of the frog (indicating0, and knocked it off. It was right here in this space that we found this column-bolt. Now, from the different scars, my conclusion was that , that truck derailed here. Now, the effect of a truck derailing on a spring rail frog is this: You see you have a guard rail over here which is to protect the truck on the other side. If this part of your frog is destroyed to any extent, the effect is for the outside of the wheel to catch right here on this spring rail of the frog. When it does that, it pushes this spring rail out to such extent that, instead of the wheel, after it has gone on across the frog, instead of the wheel again encountering this rail, the flange of the wheel travels right along in this fashion (indicating), pushes your spring rail out sufficient to allow your wheel to drop right in there (indicating). Then you have a derailment. This spring, such as you see on here, has a metal case covering entirely so as to protect against the weather, or dirt, or ballast, or anything else; the evidence of what I saw was best shown by the spring case on this bolt and spring. There was the flange mark of the wheel showing just what I say had happened, and that wheel fell right down on that spring case. Now, this box-bolt nut I didn’t find. I can say this, however, that the box-bolt nut was not found south of this frog.
Q. Did you find the column-bolt nut that has been introduced as evidence, and about which you have been talking? Answer – No, sir, I didn’t find it.

Q. Who did find it? Answer – Mr. Flanagan?

Q. Will you look at the journal box-bolt that I hand you, and say whether that was broken off or sheared off? Answer – Broken off.

Q. Will you tell the court and jury what the position of that journal box-bolt nut was before it was broken off? Answer – It was screwed on the end of one of those bolts.

Q. Mr. Briant, it has been testified to in this case that the holes in the involved arch-bars on the car 25227 were oblong or elongated, and I think that Mr. Puckett and Mr. Fuller have testified that the effect of an elongated hole 1/8 of an inch would be to produce just such a condition as this accident gives us. What have you to say about that? Do you understand my question? Answer – Yes, I get your question. I think that such a theory as that is entirely incompatible with the effects as we saw them.

Mr. Hall: I submit, your Honor, that is not an answer to the question. He asked a hypothetical
 

question.


Mr. Browning: I do not object to the answer, your Honor.


Mr. Hall: I simply wanted him to answer the question. Answer – In my opinion it is not so.

By Mr. Browning:

Q. Why, Mr. Briant? Answer – Because to have brought about such a condition as you say the other gentlemen have testified to, they have got to leave strictly out of consideration the fact that your tie-bar, without question, broke first. If the tie-bar broke first, then I will grant you that what Mr. Fuller and Mr. Puckett say could have happened next.
Q. Do you mean could have happened at the time next-could have happened at once? Answer – No, I don’t mean to say at once. The further that truck traveled, the more that condition was aggravated, and eventually it is probable that, that might occur. Take the position of the arch-bars, as you see them right now, without the support of that tie-brace, the arch-bars are in perfect condition. To illustrate what I have just said, the holes do not fit together. Why? Because there is no arch-bar on there to keep your trucks rigid.

Q. Did you say no arch-bar --- Answer – I meant to say no tie-bar. The loss of that tie-bar and the truck assuming the shape that it is in right now, would without question elongate the holes top and bottom to some extent.

Q. Mr. Briant, how are those holes made originally when the arch-bars are constructed with reference to the size of the bolts passing through them? Answer – The holes in the arch-bars are not punched; they are drilled. The drilling of the arch-bars contributes a great deal more to the strength of the bars than if the holes were punched. That is obvious. The holes are drilled sufficiently larger than the bolts to enable these bolts to fit a rough cast box. Of course we have standard type boxes for these steel trucks, but they are cast, and they have burs on them. I should say that the hole must necessarily be a little bit larger that the bolt in order to admit of free access of the bolt around the rough casting of the journal box.
CROSS EXAMINATION

By Mr. Hall: 

Q. Mr. Briant, I understood that when you get to the scene of the wreck, after making a general observation, you asked if you could be of any assistance, and then retired to the tool car; is that correct. Answer – Yes, sir.

Q. In your general observation you did not make any particular examination of anything; you just looked around there and saw how things were lying, I suppose? Answer – Yes, sir.

Q. How long did you stay in the tool car? Answer – I can’t recall. I presume I was in and out of the tool car at short intervals all through the night.

Q. Do you mean you did not stay in the tool car as you said in the first place? I understood you to say you stayed in the tool car until shortly before daylight? Answer – I don’t think I said that, that I went back into the tool cars, and stayed until shortly before daylight.

Q. With Mr. Eddins, didn’t you say that? Answer – No, sir.

Q. Then you didn’t say it because it was raining so hard you went to the tool car and then came back? Answer – No, sir, I don’t think I said that.

Q. Shortly before daylight you did go there to try to find out what the cause was? Answer – I went to the derailed car, yes.

Q. Who did you go with? Answer – With Mr. Flanagan.
Q. Was Mr. Brightwell there then? Answer – No, sir. I don’t think he was.

Q. If Mr. Flanagan says Mr. Brightwell was there then, do you say that he is mistaken, or not? Answer – I can’t recall. I don’t recall whether Mr. Brightwell was there, or not. Mr. Eddins was present.

Q. Now, on direct examination you said you went with Flanagan north to where the car was standing, and began to make this examination. Now was Mr. Eddins with you then? Answer – Yes, sir.

Q. You omitted to mention Mr. Eddins. Answer – Possibly I did if the question was framed that way.

Q. You say that by looking at the part of the tie-bar that was on that truck you could tell it was a fresh break? Answer – Yes, sir.

Q. And made within an hour; is that your language, or shortly before? Answer – I said shortly before.

Q. What did you mean – shortly before the accident, or shortly before the time you went there? Answer – Shortly before I went there.
Q. You went there next morning at daylight? Answer – Yes, sir.

Q. And you can say positively to the jury that you know positively that this piece of iron was broken within an hour before? Answer – No, sir, I didn’t state that.

Q. An hour before the accident. We evidently misunderstood you on direct examination. You were asked what that fresh break in that bar meant, and you said it must have indicated that it was a break about an hour or immediately theretofore, or the rust would have set in. Now, do you mean to say that, that iron bar was broken within an hour before the accident. Answer – Yes, sir, I think I can say that positively.

Q. By looking at it next morning? Answer – Yes, sir.

Q. After it had rained on it all night lng? Answer – Yes, sir.

Q. Notwithstanding you said on direct examination that oxidation would have set in within an hour; is that your answer – Yes, sir.

Q. Then had any oxidation set in when you got there next morning? Answer – None to speak of.

Q. Then oxidation did not set in within an hour? Answer – You are evidently trying to confuse me or confound your question.


The Court: Mr. Briant, if you wish it, I will have the stenographer read the answer.


Witness: Let the gentleman go ahead.

By Mr. Hall: 

Q. I want to know whether or not you said that you could say positively that this iron was broken within an hour before that accident, because if it had not been oxidation would have set in – rust, as you call it; did you say that on direct examination? Answer – I think I did, yes, sir.

Q. Now when you examined that iron for the first time carefully, was the next morning, wasn’t it? Answer – Yes, sir, just about daylight.

Q. After it had been raining all night long? Answer – Yes, sir.

Q. I ask you if any oxidation had set in on that iron? Answer – No, sir.

q. Then you were mistaken on your direct examination in saying that oxidation would have set in within an hour after the break? Answer – That does not alter the fact that oxidation would have set in, and it would have progressed to such extent that it would have been plainly visible if that break had been made for any length of time previous to the time I saw it. There are degrees of oxidation.

Q. I simply want to know. If that bar had been broken four hours before the accident, or three hours before the accident, do you think you could have told the difference by looking at it next morning, after it rained on it all night long? Answer – I would have seen evidence of oxidation.

Q. I don’t get you straight yet. Did you see any evidence of oxidation? Answer – No, sir, I do not recall seeing any at all.

Q. And you think if it had been broken two or three or four hours before the accident, instead of one hour before the accident, you would have seen oxidation? Answer – I don’t see why so much stress is put on the one hour.

Q. Because you stated on your direct examination that you are certain the thing had broken in an hour before the accident, and I simply want to know how you know it. You said on your direct examination simply because there would have been some oxidation; now, is that a correct answer, or not? Answer – There would have been some evidence of discoloration if that break had occurred any length of time previous to the accident. The one hour previous to the accident was only an approximate estimate as to the length of time that it might have occurred before the accident, and still show no evidence of oxidation.
Q. Now, I understand you wish to change your answer. Now answer me just how long before the accident do you now think that iron was broken? Answer – I can’t say if it is a question of such importance. I can’t give an expert opinion as to the oxidation of metals. I am not an expert on metals.

q. You are not an expert on metals? Answer – No, sir.

Q. You are not expert enough to know whether the break you saw on that tie was fresh or not? Answer – I am expert enough to tell that.

Q. simply by observation? Answer – Yes, sir.

Q. Is that your theory? Answer – Yes, sir.


Mr. Hall: I submit that, that testimony is just like any other man’s testimony. It is an opinion on a
 

matter of which he has no expert knowledge. I move that it be stricken out.


The Court: I think any man on the jury can tell whether a break is fresh, or not. Now I understand
the witness changes his testimony, and says he don’t know.


Witness: Except it must have occurred very recently.


The Court: Q. I understood you to say positively at first that it must have been within an hour. If
 

it is wrong, the stenographer can read it.


Mr. Browning: He said within an hour, and he said approximately.


Mr. Hall: He didn’t qualify it before.


The Court: Now, I am going to let it stay, whether fresh or old; I don’t think that requires an
 

expert. How long it will take iron to begin to rust, I don’t know.


Mr. Hall: I simply made the point that, that was opinion evidence, which is not admissible, as I
 

understand it.


The Court: I think any one can say whether a piece of iron is freshly broken, or not. (Exception is
 

noted by counsel for Southern Railway.)

Mr. Hall: Q. How long does it take to run a train, gong 35 miles an hour, from Culpepper to
Bristow? Do you know the distance? Answer – I don’t know exactly. Q. do you know the approximate distance? Answer – No, I can’t say I do that. Q. Well assume that it is about thirty miles, and not over that; if this tie-bar had been broken off as much as an hour, it might have been broken before you left Culpepper, might it not? (Pause)


The Court: If you can answer it, I will let you do so, to save time to consider that. If the train runs
 

thirty--- Answer – (Interposing) It could have broken before it got to Culpepper, yes, sir.
By Mr. Hall:

Q. Do you know whether or not it did break before it got to Culpepper? Answer – Judging by the evidence of what I saw there at Bristow, I don’t think so.

Q. We are talking about the tie-bar break? Answer – Yes, sir.

Q. What other evidences than those you have already stated make you think that, that tie-bar broke within less than an hour before the accident? Answer – Because I don’t believe the structure of that truck would have withstood – would have permitted the truck to have traveled any great distance before the truck broke down.

Q. Do I understand you to modify your opinion again, and say you believe that, that tie-bar broke within less than an hour of the accident? Answer – Put two and two together, and I say yes.

Q. Let us put one at a time, and not two and two. I want to know if your opinion is that, that tie-bar broke more than an hour before the accident, or less than an hour? Answer – Yes, I do. Now, you are helping me.

Q. You think it broke less than an hour before the accident? Answer – Yes.
Q. Did you find either this box-bolt of this column-bolt? Answer – No, sir.

Q. How do you know that the column-bolt was found right in the point of this frog where you placed it and showed it to the jury? Answer – Mr. Flanagan indicated the point where he picked it up.

Q Then he told you? Answer – Yes, sir.

Q. Then your testimony to the jury is based on what Mr. Flanagan told you? Answer – Yes, in that respect.

Q. Do you know when you examined this track here that this frog was not the frog just north of Bristow Station? Answer – No, but it is a similar frog.

Q. Didn’t you know that there was one frog north of Bristow? Answer – Yes, sir.

Q. And another at this accident? Answer – Yes, sir.

Q. Then, when you placed this frog in the middle, and knew that there was one at the accident, it didn’t make any difference? Answer – I merely use the frog to illustrate it with.

Q. Where was this box-bolt found? Answer – I can’t say of my own knowledge.

Q. You don’t know where this box-bolt was found? Answer – No, sir, I have not so stated.

Q. You didn’t know anything about this box-bolt until Mr. Flanagan showed it to you? Answer – No, sir.

Q. Did you talk to any southern Railway people at that time about the accident? Answer – No, sir.

Q. You talked to Mr. Flanagan, I suppose? Answer – Yes, I did.

Q. When you all found the tie-bar, who was with you? Answer – Who do you mean by “You all”?

Q. Did you find the tie-bar? Answer – No.

Q. You were not there when they found that? Answer – No.

Q. You did not find anything about the wreck? Answer – Oh, yes, I found out a good many things.

Q. I didn’t mean to say to find out anything, but you didn’t find either of these pieces? Answer – No, sir.

Q. So, far as the cause of this accident is concerned, all you know is what you found by an examination of the truck? Answer – Surely not.

Q. What else? Answer – The evidences on the ground – the scars on the track, and the marks on the frog were an open book, to a certain extent.

Q. Where did you find the first mark on the ties? Answer – Just north of the station grounds at Bristow.

Q. Will you explain to the jury how this piece of tie-bar, when the train is running this way, could strike the track before this column-bolt? Answer – How is that, sir?

Q. How could this piece of tie-bar, the broken end of the tie-bar, strike the track before the head of the column-bolt? Does not the column-bolt project towards the track than the broken end of this tie-bar? Answer – Yes, sir.

Q. Was not the train running with the column-bolt in front and the broken end of the tie-bar behind? Answer – Yes, sir.

Q. Then how could the piece of the tie-bar have struck the track before the column-bolt?

Mr. Browning: Designate which piece.

By Mr. Hall: 

Q. The end to the south, the broken end? Answer – That part of the tie-bar did not strike the track.
Q. Which part of the tie-bar did strike the track just north of Bristow? Answer – The part remaining on the journal box.
q. Do you mean the part going north – the front part? Answer – No, I mean the part that is missing.

Q. There is no evidence so far that, that piece of tie-bar struck the track? Answer – Then you assert that as a fact ---

Q. Interposing – There is no evidence before the court and jury. Answer – There was to my ample evidence that, that part of the tie-bar projecting down continually struck the track.

Q. When the tie-bar broke, as you assume that it did, in the middle of the column-bolt hole, what happened to it? Answer – It sprung up.
Q. The base of it sprung down. Answer – That end of it remaining on the journal box sprung down, and as the truck sprung upward of course the tie-bar was bound to get closer to the track all the time.

Q. When is it your theory that, that tie-bar was lost? Answer – When it tore the nuts off the journal box in the repeated striking of the track.

Q. This piece of tie-bar was what he found the column-bolt on? Answer – No; the tie-bar broke, and weakened the truck, and allowed to come low enough to strike the frog.

Q. Was the column-bolt nut the first thing to hit the track? Answer – No, sir.

Q. What was the first? Answer – The tie-bar.

Q. When did the tie-bar get knocked off, in your opinion? Answer – Somewhere up in the vicinity of the bridge, or further. There were scars all over the track up there along where it continued to strike.

Q. The bridge is further north of Bristow Station than the frog? Answer – Yes.

Q. Didn’t you say the column-bolt was knocked off north? Answer – Yes.
Q. You say the tie-bar knocked off after the column-bolt or before? Answer – The tie-bar was knocked off after the column bolt was knocked off.

Q. That is not contrary to what you said just a few moments ago. Answer – No, sir, not a bit in the world.

Q. I understood you to say that you thought that – by the way, did you ever examine those holes in these arch-bars? Answer – In the originals of models? Answer – No, sir.

Q. You didn’t examine them? Answer – No, sir.

Q. Did I understand you to say assuming those bolts to have been elongated about 1/8 of an inch by reason of loose box-bolts, that, that would have had no tendency to produce a shearing effect? Answer – I qualified my answer by saying not until the tie-bar was lost.

Q. Now, that is just what I want to get straight. You say with those box-bolts loose, there would be no shearing motion here until after this bottom strap was broken? Answer – With the box-bolt loose, how do you mean.

Q. I ask did you ever hear of a box-bolt working loose? Answer – Yes, sir.

Q. Now, with the box-bolts loose, and the bottom strap intact, would there be a shearing motion between the two arch-bars? Answer – Not as long as the tie-bar remained in place.

Q. That is your judgment? Answer – That is my judgment.

Q. But if the tie-bar broke first, there might be a shearing motion which would cut off the tops of the box bolts? Answer – I don’t doubt it.

Q. Have you ever had it to happen? Answer – No, sir.

Q. Have you ever seen it happen? Answer – No, sir.

Q. You never heard of it? Answer – No, sir.

Q. You never heard of an arch-bar breaking? Answer – Yes, sir.

Q. What is the cause of an arch-bar breaking usually? Answer – Usually in that style of truck a crack in the column bolt hole, or the arch-bar breaks at the column-bolt hole.

Q. There is no such thing as loose box-bolts causing a shearing of the box-bolts? Answer – I never heard of

it. As long as the tie-bar performs its function, and the bolts remain in place.

Q. Has the tie-bar any other function than to hold this box in place? Answer – No, It contributes a great

deal to the strength of the truck.

Q. It does not carry a pound of weight, does it? Answer – Yes.

Q. Where does the weight come? Answer – Under the springs.

Q. Does the arch-bar take the weight before it gets to the tie-bar? Answer – You asked if the arch-bar took the weight before it got to the tie bar?

Q. Yes. Answer – Suppose the tie-bar is too short?

Q. Suppose it is, what happens? Answer – Then the arch-bar does not take all the weight.

Q. You mean if it is a defective tie-bar? Answer – No.

Q. Is one too short defective, or not? Answer – No, I would not say so, no, sir, in the sense of the word you speak of a defect.

Q. What do you mean by a short tie-bar? Would it interfere with the truck at all? Answer – I don’t see that it would.

Q. You would just as soon have it too long as too short, or the same size? That is your judgment as a railroad man? Answer – No.

Q. What is the advantage of having them fit? Answer – Because that makes a mechanical job.
Q. When it is too short it takes some of the weight off the arch-bar? Answer – No I didn’t mean it; you put that question this way, that it performed no other function except to hold the journal box in vertical position.

Q. And that was your answer – Answer – No, I did not intend it to be my answer. I intend to convey that, that tie-bar is just as important part of the truck as any other. It has its function to perform, but not possibly as weighty one as the arch-bar, but with the proper length it gets its proper part of the shock.

Q. I asked you if it carried any weight? Answer – Yes, sir, it does.

Q. In the first instance you said it carried it when it is too short? Answer – You are twisting my answer.

Q. Mr. Briant, do you know what the rating of C&O car 25227 is in the official railway register? Ans. Yes.

Mr. Browning: What do you mean by rating?

Mr. Hall: It is a publication filed by the Interstate Commerce Commission.

The Court: I suppose that he is going to try to show that the car was overloaded.

Mr. Hall: I want to show that, that car was registered in the official railway register at 100,000
and it was subsequently stenciled by the C & O at 110,000 pounds, and was overloaded before this, and had the tendency to break down the equipment.

Mr. Browning: We object to anything going to show the overloading of the car before the time of
the accident. We don’t know anything about whether it was, or not. We object to it, and we object to anything about overloading to save the record, but not for the effect of it.

The Court: If they can show that this car had a certain capacity, and that they violated that rule by
overloading it, and if they can prove that, that contributed to the breaking of the arch-bar or tie-bar,  that they would have a right to do it, just as I permitted you gentlemen to show the condition of the track. So far as the plaintiff is concerned, I don’t think that they have anything to do with it.

Mr. Browning: Your Honor will understand our objection goes to the whole line, just so the 

record will show our exception.

The Court: Yes, sir.

Mr. Hall: You know what it is rated at in the railway register? Answer – I should correct my
answer. I know the car, and I know its capacity, but I don’t know from the railway register. Q. Do you know how much is the stencil capacity? Answer – Yes, sir. Q. How much is that? Answer – 110,000 pounds. Q. Do you recall the rating in the railway register, the official publication filed with the Interstate Commerce Commission, which is intended to show the rating of all the cars in your service? Answer – No, sir, I cannot say. 

Mr. Browning: Now, if your Honor please, for the record we object of the introduction of this
 

book.

The Court: That is a book which is gotten out by the Interstate Commerce Commission, is it.

Mr. Hall: Yes, sir.


Mr. Mackey: We do not admit that, that book proves itself.


Mr. Hall: I hand you, Mr. Briant, a book entitled “I. C. C. R. E. R. No. 30, Volume 30, February
1915, No. 9 and ask you to look on page 139 of that register, and say whether or nor gondola steel cars 20810 to 25999 are not represented as 100,000 pounds capacity?

Mr. Browning: I would like to make my objection to the question. The examination in chief did
not adduce any such testimony as this, or along this line. Counsel is here warned that he makes the witness his own witness for the purpose in the manner in which he is examined.


The Court: I sustain that. I think on this point this gentleman becomes the witness of the Southern 
Railway. Under my ruling, if you want to prove it, you can prove it by some other witness, or be bound by what the witness says.


Mr. Mackey: I want to say that it is a private publication printed by a printing company having no 
relation to the United States government and the C & O Railroad or the Southern Railway. It has no status in evidence whatever. It is neither certified nor exemplified by any government official.


Mr. Browning: Another objection is that its source we know not of.


Mr. Hall: This witness has testified in his opinion the cause of this accident, and I think we can
test his credibility to show the cause of accident, and whether or not he is right or wrong. After having made that statement, I want to withdraw that question from this witness, and prove it by another witness

By Mr. Hall:

Q. Now, Mr. Browning, you have spoken about certain conditions of the Southern Railway track at the station grounds at Bristow, and to some extent south of it, as I understand your testimony; will you state whether or not you have made any complaint of the condition of that track to the Southern Railway? Answer – Before or after?
Q. Before, after, or at any time other time, of the condition of that particular track? Answer – We did afterwards.
Q. To whom? Answer – In our report to the Southern Railway as to the cause of the accident. I did not before. I had only been connected with the Richmond division about seven days.

Q. Now, let us get this a little closer. To whom, and at what time, did you make complaint to the Southern Railway of the condition of this track? Answer – I covered the question a great deal more closer than I should, What I referred to had referred to our report of the cause of the accident. Tat is all that was stated, so far as I know, to the Southern Railway as to these track conditions.

Q. In other words, in your investigation as to the accident you claimed to the Southern Railway that the condition of this track was partially responsible. Answer – Yes, sir.

Q. Did you, or any other representative of operating department, ever complain to the Southern Railway with a view to having this track fixed that you found defective? Answer – I did not. I don’t know what others did.
Q. You don’t know of any other? Answer – No, sir.

J. J. Ewing, another witness called on behalf of the Chesapeake and Ohio Railway Company, being duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. Browning:

Q. Mr. Ewing, what position do you occupy, if any? Answer – Mechanical engineer.

Q. Of what company? Answer – Chesapeake & Ohio.

Q. For how long have you held that position? Answer – About fifteen years.

Q. Mr. Ewing, of course that position makes you familiar with the equipment of trains of all kinds, does it not? Answer – Yes, sir.

Q. Mr. Ewing, what is the effect upon the truck of a freight train running over a track that is what, in railroad parlance, I have heard called choppy, with low joints and high centers? Answer – It would be the same effect as increasing the load on the truck. It is just the same as if you had added weight. It centers the blow. If there was any calculation for it, you would simply, instead of taking the actual load as figured out from scale load, you would add a certain percent for impact surging. That is done.
Q. Under those circumstances, which would break first, the tie-bar or the box-bolts – journal bolts? Answer The calculations show on this truck, and it is designed that the tie-bar would break first because it is loaded a little heavier, and, in fact, quite a little heavier per square inch. That is, the load on the truck applies a little heavier – not a little, but a good bit heavier on the tie-bar than on the box-bolt.
Q. Have you figured out the mathematical result of the strain upon the tie-bar and box-bolts, respectively? Answer – Yes, sir.

Q. Will you please state to the jury the proportionate strain upon each? Answer – The tension in the tie-bar is now, this is with the brakes applied; of course with the brakes applied, the tension is greater. It is 4082 pounds per square inch. Then in the box-bolt the shear in the Journal box bolt it is 3,000 pounds per square inch. You see there is practically 4,000 pounds per square inch in the tie-bar as against 3,000 pounds per square inch in the journal box bolt.


Mr. Mackey: Q. Is that a loaded or unloaded car? Answer – Loaded. That load does not take into
account the surge but the surge would add the same percent to both. If you figure the surge of the car at 20 or 50 percent to the stress or to the load, you would take 20 or 50 percent more load and carry your calculation through. So you see your proportion of the stress would be the same. These calculations., we might say, are standard.

Mr. Browning: Q. Now, you say that applies to a loaded car; state whether or not the same
relative percentage would apply to an unloaded or partially loaded. Answer – It would in proportion as it was loaded.

CROSS EXAMINATION

By Mr. Davies: 

Q. Mr. Ewing, you were not at this place of accident? Answer – No, sir.

Q. And all of your evidence is really expert? Answer – Yes, sir.

Q. I understood you to state that the choppy track and low sloppy joints would cause the breaking of the tie-bar? Answer – Not necessarily cause the breaking, but it would add more stress or pull to that part.

Q. Now, can you state why it was that this one car out of that train of 21 cars, that this particular tie-bar broke, and none of the others did.? Answer – No, sir, I can’t say.

Q. Can you give the reason for it? Answer – No. Those things happen, thousands of them happen, and it is entirely unexplainable.

Q. I also understood you to say that the tension on the tie-bar was greater than on the arch-bar? Answer – No, greater than the shear on the box bolt. That is all per square inch now.
Q. Does the tie-bar carry any weight? Answer – It don’t carry any weight, vertical weight, but it carries the tension. The tie-bar is the tension.

Q. But it does not carry any weight? Answer – Its tension is caused by the weight carried by the truck. When you ask me the question as to whether it carries any weight, you mean carries any weight sideways like a beam to a bridge?

Q. I did not catch your question. Answer – Do you mean as if it was loaded sideways?

Q. No, sir. Does it carry any weight? What is the purpose of the tie-bar? Answer – To hold the journal box together.

Q. Is there any other purpose to it? Answer – No.

Q. The tie-bar does not carry the weight of the truck therefore, what does carry it? Answer – The bottom and top arch-bars are the principal members that carry the load.

Q. The bottom arch-bar? Answer – The bottom arch-bar is the tension, and carries the load that way, and the top arch-bar is in compression, and keeps the arch-bar from being pulled together.
Q. The arch-bar does nothing but holds the journal box in place? Answer – It holds the journal box from turning about the axle.

Q. Now, Mr. Ewing, if the nuts on the box-bolt were to become loose, what would be the effect? Answer – It would not have any particular effect unless the tie-bar worked off. Do you mean if the tie-bar worked off?

Q. Would there be a shearing motion between the arch-bars? Would it have a tendency to cut off the top of the box-bolt? Answer – I don’t see that it would. If the nuts are off – the nuts are on the bottom, you understand; if the nuts drop off the bottom of the box-bolts, t don’t affect it at the top.

Q. If it becomes loose, wouldn’t it give the bolt more play? Answer – Not necessarily. Their action is not a clamp action. 

Q. Suppose the holes in the arch-bars were to become elongated or enlarged, would that have any effect on the box-bolts? Answer – I don’t see that it would. About all it would do, your holes would become a little large, and they would elongate or wear longways, which would not reduce the section crosswise.

Q. Would not it give the bolts play, and cause a shearing motion? Answer – You can take the truck and jack it up, and turn it upside down, and cause a little sliding in there, but your load is always one way, so that as long as there is any load on the arch-bar, one has to push one way and one the other.
Q. It would cause a sliding? Answer – No, because they would come up solid against the bolt and stay there.

Q. I understood you to say it would cause a sliding? Answer – If you could reverse the load.

Q. The top arch-bar pushes one way and the lower one the other? Answer – Yes, sir.

Q. In other words, the upper one would be pushing in one direction and the lower the other? Answer – Yes

Q. And working back and forward? Answer – No, They don’t get a reversal of load. As the axle turns over, the load is one way and the bending action changes.

Q. Isn’t there a spring on the car? Answer – Yes, sir.

Q. Doesn’t it cause upward and downward movement? Answer – Yes, sir.

Q. Doesn’t the motion of the train change the weight? Answer – You can’t conceive how the bars could change their tension to compression as against the bolt. They are always pressed this way (illustrating): the amount of it may change, but it is always in the same direction.
Q. There would be no difference whether the holes were larger or the bolts loose? Answer – You could have the holes slotted in there, and it would not affect it. You could have the holes slotted quarter of an inch, and if you bring them in contact – because you have not taken out the direction in which it would reduce the section or square inch.
Q. So, in your opinion, no matter how large the holes – Answer – I am talking of archways.

Q. Oblong? Answer – Yes, sir.

Q. How about the crosswise? Answer – If you take metal out of the part that acts to resist your loads –


Mr. Browning: There is no evidence here to base that on.

M. C. Selden, another witness called on behalf of the Chesapeake and Ohio Railway Company, being duly sworn, testified as follows:

By Mr. Browning:

Q. What position do you occupy with the C&O Railway, if any? Answer – Division engineer in charge of maintenance and track, bridges and buildings on the Richmond division.

Q. How long have you occupied that position? Answer - About four years.

Q. What previous positions, if any, have you occupied with the C & O. Answer – I have been in the service fourteen years as assistant foreman.
Q. Of what? Answer – Of track on yard; resident engineer on construction, and supervisor of track.

Q. Mr. Selden, have you examined the track of the Southern Railway Company from the point where a collision occurred February 23, 1915, to a point say quarter of a mile south of Bristow Station? Answer – Yes, sir, I have examined the track, on March 3, 1915, from a point a quarter of a mile south of Bristow to the point of accident.


Mr. Hall: I wish the record to show the same objection to Mr. Seldon’s testimony as was made to
 

Mr. Meredith’s testimony on yesterday,


The Court: I over-rule the objection.


Note: Exception is noted by counsel of Southern Railway Company.


The Court: Q. Are you in position to say whether there has been any change in the condition of
the track between the 23rd of February and the day that you view it? Was the physical condition of the track such as you could undertake to say whether it had been changed? Answer – I don’t understand. Q. Could you tell, by looking at the track, whether it had been changed from the 23rd of February, the date of the accident, up to the time you saw it – whether the track was in the same condition? Answer – I could tell whether the track had been worked any. Q. Then it was in the same condition as it was on the 23rd of February? Answer – I didn’t see it on the 23rd of February. Q. Could you tell whether in two weeks there had been any change in that track? Answer – Yes, sir, I think so. Q. If there had been any change in the track, you could tell by looking at it as was made to Mr. Meredith’s testimony on yesterday.

The Court: I over-rule the objection.


Note: Exception is noted by counsel of Southern Railway Company.


The Court: Q. Are you in position to say whether there has been any change in the condition of
the track between the 23rd of February and the day that you viewed it? Was the physical condition of the track such as you could undertake whether it had been changed? Answer – I don’t understand. Q. Could you tell, by looking at the track, whether it had been changed from the 23rd of February, the date of the accident, up to the time you saw it- whether the track was in the same condition? Answer – I could tell whether the track had been worked any. Q. Then it was in the same condition as it was on the 23rd  of February? Answer – I didn’t see it on the 23rd of February. Q. Could you tell whether in two weeks there had been any change in that track? Answer – Yes, sir, I think so. Q. If there had been any change in the track, you could tell by looking at it. Answer – Yes, sir. Q. Was there any change in the track for two weeks previous to the time you looked at it? Answer – South of Bristow there was not.


The Court: I over-rule the objection. And you gentlemen except.

Note: The exception is noted on behalf of the Southern Railway Company.


Mr. Browning: Q. Mr. Selden, please explain to the jury what condition that track was in? I will
ask you first from Bristow Station to a point ¼ mile south of Bristow Station? Answer – The rail was very good. The ties were sound and in good condition, but the  surface and line were not good.  There were low joints, low centers, and some ties were swinging – a good many ties were swinging. In fact, in going over we measured in some instance the ties where the ends were off the roadbed, swinging as much as three quarters of an inch. While I did not consider the track was in a dangerous condition, it was in a rough condition. Q. Now, north of Bristow Station, what was occurring when you were there, if anything? Answer – North of Bristow Station, that is between Bristow Station and the point of the accident ---


Mr. Keith: We object to that.

Mr. Browning: We wanted to show that a part of it had not been changed and the part that was
 

not changed I want to interrogate him on.


Mr. Keith: We want to object on the ground of showing a change.


Mr. Browning: I want to say that this is not for the purpose of showing a change, but as to the 


condition of which was not changed.

The Court: I think that is proper.


Note: Exception noted on behalf of counsel for Southern Railway Company.


The Court: Where you saw the track that you know it was in the same condition, you can testify.
Answer – The point between Bristow and the point of accident, on the northbound track, showed signs of having been worked on recently.


The Court: Then, I will not permit you to testify to that.


Mr. Browning: Q. How near to Bristow Station to the north did it show signs of having been
 

worked on recently? Answer – Certainly within 500 feet of the station/


The Court: As to the 500 feet north of Bristow, I will let him testify to as it has not been changed.

By Mr. Browning:
Q. That 500 feet, did you examine it? Answer – Yes, sir

Q. What was the condition of it? Answer – The condition of the track for 500 feet north of Bristow was not as rough as through the station ground and south of the station. That is, the surface was better and the alignment was better.

Q. What would you say of the track for one-fourth mile south of Bristow Station as being, or not being, standard the condition of the track, I should have said? Answer – I would not consider it as standard track, as to ties, because that had a great many small ties in this track, ties not considered standard ties for first class track. In addition, the surface was not good. I have stated before it had low joints and low centers.

Q. What would be the effect, if you know, of that low track upon rolling stock, and especially of loaded freight cars? Answer – It would cause a choppy condition. That is, that the cars would take this kind of motion (indicating) on the springs, up and down, - that is, a vertical motion, and, in addition, it would put undue strain on the trucks and truck frames.

CROSS EXAMINATION

By Mr. Hall:

Q. Mr. Selden, I understand you are maintance of way man, are you not? Answer – Yes, sir.

Q. Is it true that thaws and freezes have any effect on the condition of tracks? Answer – They certainly do.

Q. In working over your track do you frequently find, after a hard freeze and thaw, low joints? Answer – Yes, sir, after a freeze and then it thaws we frequently have low places.

Q. After a rain you have low joints sometimes don’t you? Answer – That is the case sometimes, yes, sir.

Q. A washout is really an exaggerated case of the effect of rain on tracks? If you have a washout, and it takes your ballast, you get low joints from that? Answer – I would not consider that would be the effect of rain; it would be an aggravated case.

Q. Now, a steady downpour for 24 hours on a piece of track that is under your charge, will you state whether or not that would be likely to produce low joints?


Mr. Browning: That is a hypothetical question, we presume.


Mr. Hall: I don’t know whether it is so hypothetical, because we have evidence that there was a 


very heavy rain.


Mr. Hall: I will modify my question to say a continuous rain of 20 hours, would it have any effect
on your track?


Mr. Browning: We object.


Mr. Hall: Q. Would a hard rain have any effect on the track? Answer – If the track had proper
drainage I should not think in that length of time low joints would develop to any extent. Q. you never had any low joints develop on your track after a hard rain of nine or ten hours?

Mr. Browning: Now, I object to that because our track has nothing---


Mr. Hall: On any railroad tracks.


The Court: It is to test his information. I over-rule it.


Note: Objection is noted on behalf of Chesapeake & Ohio Railroad Company.

Q. (The question is read) Answer – Yes, sir, we have had in certain localities after all rains that we have; it depends very much on the character of the sub-grade and the drainage, etc.

Q. When you speak of that condition, isn’t it a fact it would occur more frequently at road crossings, and things of that sort, where there is more travel, directly after a rain? Answer I  would say it would occur at places that were improperly drained.

Q. But isn’t it a fact that road crossings frequently produced low joints as compared with other places out on the track where there is not so much travel? Answer – I will say low joints are prevalent at low places, at road crossings, but I will say I believe it is not so much because of the road crossing as the lack of drainage. You have to pull up more tracks and smooth out, and I believe it is more a lack of that condition – improper drainage.
Q. Do you remember the kind of weather that we had between February 23rd 1915 and March 3, 1915? Answer – No, I can’t recall. I know that we had rain on the night of February 23rd, but between those times I can’t recall.

Q. You can’t recall whether it froze, or whether it thawed, or whether it was cold, or whether it was warm? Answer – No, I know on March 3rd it was a very pleasant day at the time we made an inspection. There was a good deal of wind blowing, but otherwise very pleasant.

Q. When you told the court you were positive on March 3rd the track south of Bristow Station was in the same condition as on February 23rd, did you ignore the possibility of freeze and thaw? Answer – What I meant was that no work had been done on the track between those days.

Q. His Honor asked you if you could testify that there had been any change in conditions on that track between February 23rd and March 3rd? Answer – That is what I can testify, that in my opinion no work had been performed on that track, either in smoothing or otherwise.

Q. We are not asking you whether work was done, but I am asking you whether there was any change in the condition on that track? In other words, whether on February 23rd there might not have been a perfectly well ballasted track at the roadcrossing at Bristow, and then subsequently there were freezes and then thaws. Can you say, coming along on March 3rd that there had been no change in the condition of that track, as you saw it? Answer – Yes, I can say there was no change. To make a change in the track, it would have to become worse, or repairs made on it, and what I mean is that there had been no repairs made.

Q. To come right down to rock bottom, can you tell this jury whether there were low joints on that track on March 3rd that were not there on February 23rd, or vice versa? Answer – Ask it again.


Mr. Browning: I object, as the witness has already answered.


The Court: I over-rule it, but want to ask a question.


Note: Exception is noted by C & O Railway.


The Court: Q. Can you state from your observation, from looking at that track, whether the joints
that you spoke of being low were low on the 23rd of February? Answer – Yes, sir, I would say the joints were low, and had been low for sometime. Now, as to the exact date when they became low, that is impossible.


Mr. Hall: Q. Mr. Seldon, you have not ascribed this accident to any particular cause in your 
testimony, have you? Answer – No, sir. Q. You do not pretend to say what was the cause of the accident? Answer – No, sir. Q. You have not expressed any opinion as to the cause of this accident to the jury, have you? Answer – No, sir.

W. B. Gentry, another witness called on behalf of the Chesapeake and Ohio Railway Company, being duly sworn, testified as follows:
By Mr. Browning: 

Q. Capt. Gentry, in whose employ are you? Answer – C & O

Q. And you were on the 23rd of February, 1915? Answer – Yes, sir.

Q. How long have you been in the employ of the company? Answer – About 15 years.

Q. In what capacity? Answer – Five years as breaking, and the balance of the time as conductor.

Q. What was your position on the 23rd of February, 1915? Answer – Conductor.

Q. On what train? Answer – Extra 592

Q. Was gondola coal car 25227 one of the cars on your train? Answer – Yes, sir.

Q. Of how many cars did your train consist? Answer – 21 cars and a cabin car, which, included made 22.

Q. How many loaded and how many empty? Answer – 17 loaded and 5 empty.

Q. What was your starting point? Answer – Strathmore, a terminal on the James River.

Q. Which way were you going? Answer – Headed north.
Q. What time did you leave Strathmore? Answer – 1:40 P.M.

Q. Where is Strathmore? Answer – At a terminal on the C&O on the James River, about 30 miles west of Lindsay.

Q. Do you remember the accident that happened on the evening if the 23rd of February, 1915. Ans. – Yes.

Q. What stops did you make between Strathmore and the point of accident? Answer – I stopped at Lindsay, Gordonsville, Orange and Culpepper.

Q. Lindsay, Gordonsville, Orange and Culpepper? Answer – Yes, sir.

Q. Of how many men, and who were they, did your crew consist? Answer – Engineer, fireman, flagman, and Conductor.

Q. What were the duties of the brakeman and flagman when your train stopped? Answer – If other duties did not require the flagman, they both looked over the train and examined it to see if it was in running condition.

Q. Did they perform those duties on that day? Answer – Yes, sir.

Q. At the places you have mentioned, at which you stopped? Answer – Yes, sir.

Q. How do you perform those duties? Answer – The front man starts from the engine back, and the other man leaves the rear, and they meet and cross over, and the other man goes back to his place, giving the train a thorough inspection on both sides.

Q. Capt. Gentry, do you remember that evening when you approached Bristow Station? Answer – Yes, sir.

Q. Is there any signal communication between the crew occupying the caboose and the engineer? Answer – Yes, sir.
Q. What signal communication is that. Answer – He whistles for the station, and we look out, and if everything is all right and intact, together, we give him a proceed signal with the hand or lantern as the case may be whether night or day.
Q. Did the engineer signal for Bristow Station? Answer – Yes, sir.

Q. Do you remember that? Answer – Yes, sir.

Q. Did the engineer do anything else in approaching Bristow Station? Answer – He applied his air.

Q. What do you mean by applying air? Answer – Taking up the brakes.

Q. Do you mean applying the brakes? Answer – Applying the brakes, yes, sir.

Q. What is the effect of the application of the braked to the wheel? Answer – When you put the brakes on, when the train is running, you can feel the slack run up, and then we have a gauge in caboose car so you can tell when he applied his air.

Q. Is there any effect upon the iron of the wheels in the application of the brakes? Answer – Yes, sir; it forces the brake to the wheel.

Q. Is there any effect, Captain, so far as fire sparks, etc? Answer – Oh, yes, sir, it will cause sparks of fire to fly from it.

Q. Now, Captain, what was your speed in approaching Bristow Station and passing through Bristow Station on to the bridge, or the point of accident? Answer – About 20 or 25 miles an hour.

CROSS EXAMINATION

By Mr. Keith:

Q. Mr. Gentry, if any accident occurs on any train that you are in charge of as conductor, what is your duty to do in the way of report? Answer – At first I take my watch out to see what time it is, and then I go to see if anybody is hurt, or anything, and perform that duty, and see that my train is protected from the rear, and then report to the dispatcher, and order the tool car? 
Q. I will ask you if you made a report of that accident to both the Southern Railway and the C&O Railway Company? Answer – Yes, sir.

Q. I hand you the telegraphic reports you made to those two companies, and ask you of those are the reports you made in this case?


Mr. Browning: We want your Honor to instruct the jury that this evidence is not evidence to
prove any fact it contains. If admissible at all, it would be admissible for the single purpose of contradicting the witness.


Mr. Mackey: It is a part of the res gestae.


The Court: I imagine if it comes in, it would be as a part of the res gestae, as any statement that 


he made would not be admissible.


Mr. Mackey: I would like to question the witness, because both of these reports contain a report
that Mr. Sullivan was injured. If they come in at all, they will come in for the purpose of showing Mr. Sullivan was injured. I want to show, when he made them, whether they were a part of the res gestae

Mr. Browning: I will object to the reports so far as I have seen them, if they are not signed.


The Court: Of course he will have to show whether that report is a true statement of the facts.


The Court: Is that a true statement of the cause of accident?


Mr. Mackey: A true history of the wreck, as he reported it.


Witness: To the best of my knowledge, yes, sir.


Mr. Browning: And that it is his report.


Witness: Yes, sir, it is my report.


Mr. Keith: I will ask you to look at the report you made to the C&O Railroad Company, and state 


what was the cause of accident as stated in your report?


Mr. Browning: We object. You have not inquired into when the report was made.


The Court: Just look over that; I want to ask you if that is your original report.


Mr. Mackey: He identified it as what he sent on.


Mr. Hall: It is what he sent to our telegraph operator. He made it out himself.


The Court: In his handwriting?


Mr. Hall: Yes, sir.


The Court: As I understand, this was made out at the time, and that writing is in your own 


handwriting? Answer – Yes, sir.

By Mr. Keith:

Q. These telegraphic reports, as I understand, are made out in your handwriting, and handed to the telegraph operator to dispatch to both of these railway companies? Answer – Yes, sir.

Q. And these are the original reports you made out at that time? Answer – Yes, sir.

Q. Will you look at the report you made to the C&O Railway, and state what you assigned as the cause of the accident in your report? Answer – I would like to state at the time the box bolts, but I had not studied fully the cause. Those were the first things I got to, and had not thoroughly examined the car.

Q. Just read it? Answer – I made the statement “Broken box bolts.”

Q. State the cause of accident under clause “D” in your report? Answer – Box bolts broken

Q. Read on. Answer – “And let truck down.”

Q. “Box-bolt broken and let truck down?” Answer – Yes, sir.

Q. Now, under the head of “Remarks” will you read to the jury what you said further in respect to the cause of the accident?


Mr. Mackey: I think, if your Honor please, the record ought to show how soon after the accident
he made it, because the question will come up whether he could bind the road by his admission.

The Court: I asked him if he made it immediately on the occurrence of the accident, and I 


understood him to say yes.


Witness: Yes, sir, soon after the accident, as soon as I could.


Mr. Mackey: That was a few minutes after the accident.


Witness: No, I don’t say a few minutes but during that night.

The Court: You are not going to offer this in evidence, are you?


Mr. Keith: These reports?


The Court: Yes, sir.


Mr. Keith: Yes, sir, offer these reports in evidence.

“Signal  “9”




Form 747

NOTE: Operators and Conductors must keep a supply of this Blank on hand at all times. Operators in sending this report will only give letter before each question, and then the answer, not writing question out in full. Conductors will fill out this blank and send to nearest Telegraph Office at once after accident.

SOUTHERN RAILWAY COMPANY

TELEGRAPHIC REPORT OF TRAIN ACCIDENT

From Bristow Station  2 – 23 – 1915

To   W C H & G H L

(A)
Accident near Bristow Station Ab Nearest M P VM 36 Ad Date 2-23, 15 Af Time 632 P.M.

(B)
Train No Extra Ba Sec. No. 592 Bd Eng. Nos. 592  Bf Cond’r Gentry Bg Eng’r Tompkins

(C)
Kind of accident?

(D)
Apparent cause?

(E)
If engine off, what part? Turned Ea In what position is it? On side

(F)
Number of cars derailed? Loaded 10 Fa Empty 4 Eb Are they off badly? Turned over

(G)
Cars ahead of them? 8  Ga behind them? None Gb What force at Wreck? Section Men.

(H). 
What more required? Tool car Ha Need tool car? Yes Hb If trucks needed, how many?

(I)
Can temporary track be built around obstruction? No. Ia Do you think necessary?

(J)
Can trains pass through siding? No  Ja About what time can track be cleared?
(K)
If clear, what trains delayed and how long? Don’t know.

(M)
Necessary to transfer following loaded cars. Box Yes Ma Flat yes Mb Coal Md Gonds

(N)
Will need empty cars as follows: Box6  Na Flat 1  Nb Coal  None Nd Gonds

(P)
Cut, fill, tunnel, bridge, or trestle? – Pa Main line or siding – Pb  Straight or curve – Pd If curve,
right or siding – Pf Level or grade? Descending Pg If grade, ascending or descending? Descending.

(Q)
Number of cars in train time of accident? Loaded 17 Qa Empty 5  Qb Number equipped with air?
All Qd Number in circuit and working? 21 Qf If all sir cars not in circuit and working, why? – Box Bolt on C & O 25227

(S)
Train parted 11 cars from engine, between Sa C&O 3299 – NYC & H 155426 Equipped with Sb –
 
Coupler, and Sd Equipped with Sf – Coupler.
(U)
Speed of train at time of accident? 25 miles per hour.

(V)
Extent of damage to track, bridge or trestle? Both tracks badly damaged

(W)
General Remarks: Box Bolt Broken caused derailment  turned over  ahead No.17 train turning
 
eng. Of 17 train over and baggage car.

SUPPLEMENTARY

Brief description of damage to Equipment and Contents

Engine

Car #
 Damage to Equip.
Contents

Damage to contents

Sou No 

920
Don’t Know



Serious or Slight
Sou. Comb.
575





(OD F A   BF  104 e A. M.)
Sou. Coach
1419

(Y)

PERSONS INJURED

FULL NAME

AGE

COLOR

ADDRESS
NATURE INJURY

R. F. Markell



White

Warrenton, Va.   Don’t Know

G. K. Heflin



White



Both hands sprained

V. A. Payne



White



Back hurt, cut face

Miss Actava Proctor


White

Warrenton, Va.
Cut face

W. J. Sullivan & Wife


White

Washington DC
Bruised hand
(Z) In this column use P for Passenger, E for Employ, T for Trespasser, O for others

Disposition of injured Fireman and Flagman sent 

Alexandria on No. 28.

“C. J. B. Standard

The Chesapeake and Ohio Railway Company.

The Chesapeake and Ohio Railway Co. of Indiana

(SIGNAL x.13)

TELEGRAPHIC REPORT OF ACCIDENT

Time filed 11:10 P. M. Time rec’d sent 11:23 P.M.  2-23-1915

To  J. W. K. & P.P. C. & C. L. W.

(A) Train No. and Section E & 592

(B) Place of accident Bristow
(C) Time 632 p

(D) Cause of accident Box Bolt Broken and let truck down (R. F. Markwell fireman, G. H. Geflin flagman, V. A. Payne conductor)

(F) Persons injured, and extent of injuries Miss Actava Proctor and J. W. Sullivan and Wife

(G) Is main track obstructed? Both main lines blocked

(H) Is it between switches and so that trains can pass around, or can a track be easily built around wreck? No.

(I) How long will it take to clear track? From 6 to 8 hours.

(J) What material will be necessary to rebuild track or bridge? Tool Car.

(K) If engine is off track, in what position is it? Turned over
(M) How much is engine damaged? Don’t know.

(N) How many cars off track? Loaded 7; Empty 4

(Q) Can passenger be transferred comfortably around wreck? Yes.

       (R) Remarks: Box Bolt Broke on box C & O 25227. Caused derailment  C & O Loaded with (blank)
for Pot. Yards C& O 85496 Loaded with leather for Pot. Yards  Erie 110546 empty for Pot. Yards  P.L. 510811 empty Yards  C& O 80213 Lbr. Pot. Yards  C & O 5418 pig iron for Pot. Yards  C.P. 78532 empty   C H D 12 391 Lbr for Pot. Yards  C G W 27936 Lbr. Pot. Yards  L S M S 40052 Lbr for Pot. Yards   Caboose 90329        (C D/     12:27 A,M,)

INSTRUCTIONS
Conductors will make a report of all accidents on this blank to the Superintendent, who will report on same blank to General Superintendent and General Manager. In transmitting, operators will use signal letters only”.

By Mr. Mackey:

Q. The rules of the C & O Railway require you to make telegraphic report of the accidents, do they not? Answer – Yes, sir.

Q. Was it by some arrangement with the Southern Railway that at the same time you made a report to that railroad? Answer – On the same night, yes, sir.
Q. It was to inform the authorities in charge of the road, your superior officers, that there had been a wreck, and the cause of it? Answer – To the best of my knowledge, yes, sir.

Q. And who all was hurt? Answer Yes, sir.

Q. In your report to the C&O Railroad, this telegraphic report, I ask you if you made this report, that J. W. Sullivan and wife were injured? Answer – I got my information from the southern Conductor. After I assisted in the accident, I took my head end and went to Manassas.
Q. In your report to the Southern Railway, you reported Mr. Sullivan was injured? Answer – Yes, sir; I got my information in regard to the passengers from the other conductor.

Q. And that report is dated 2/23/1915; isn’t that right? Yes, sir.

RE DIRECT EXAMINATION

By Mr. Browning:

Q. The accident occurred about 6:32 I believe in the undisputed testimony? Answer – Yes, sir.

Q. About what hour did you make these reports. If you can recall? Answer – To the best of my knowledge I will not say what hour, but some little time after the accident.

Q. Can you approximate it? Can you tell us what hour?


The Court: Is the hour on it?


Witness: The hour is on it at the time of the accident.


The Court: And is the hour on it at the time you made the report?

Witness: No, sir, I don’t think so.

Mr. Browning: We object to it as not a part of the res gestae.

The Court: I sustain that objection; as to Mr. Mackey I sustain it, because what he says on the
report about Mr. Sullivan is hearsay.

Mr. Mackey: We agree to the objection.

Mr. Keith: As to the whole thing?

The Court: No, sir.

Mr. Browning: We object to the report going in as a part of the res gestae. If it goes in for any
other purpose we want the court to instruct the jury that it is only y=to contradict the witness.

The Court: I think it is not a part of the res gestae, as it is too long after the accident. As to what
 
caused the wreck ----

Mr. Keith: He stated he made the report as a part of his official duties.

The Court: I am not very certain, but I will think about striking it out. I do not think it is a part of 

the res gestae, but whether it can come in outside, I will consider it.

Mr. Browning: Q. I understood you to say that you made that report before you made any
 
examination as to the cause of the accident? Answer – Thoroughly.

Mr. Keith: He didn’t say before he made any examination.

By Mr. Browning: 

Q. Before you made a thorough examination? Answer – Yes, sir.

Q. After you made a thorough examination, what conclusion did you arrive at? Answer – A broken tie-bar.

Q. Where is the tie-bar – that is already in evidence; had you seen the broken tie-bar when you made the report? Answer –No, sir.

Q. You saw the tie-bar after you made the report? Answer – Yes, sir.

Q. Then it was that, so far as your opinion was concerned, you arrived at the conclusion that you had made an erroneous report as to the cause of the accident? Answer – Yes, sir.

RE CROSS EXAMINATION

By Mr. Keith:

Q. Did you make a report later on that night that you had been mistaken, and that it was a broken tie-bar? Answer – No, sir.

Q. Did you make it the next day? Answer – No, sir.

Q. What time did you leave Bristow that night? Answer – I did not leave there until the next day.

Q. Did you go back to Bristow Station on the track? I mean did you walk back? Answer – Yes, sir, I walked back there that night.

Q. How many times did you walk back and forth between Bristow and the point of accident? Answer – I don’t know, but several times I reckon.

Q. Did you have your lantern? Answer – Yes, sir. 

Q. Did you find that piece of tie-bar? Answer – No, sir.

Q. Did you find that piece of column-bolt or box-bolt, or what did you find, if anything? Answer – I found a piece of the box-bolt.

Q. What did you do with it? Answer – I gave it to a track man on the Southern.

Q. Who was he? Answer – Mr. O’Neal I think it was.

Q. Was it the top or bottom? Answer – I don’t remember.

Q. What time of night was it you found that? Answer – I don’t remember, but I suppose aomewhere between ten and eleven o’clock.

Q. Where was it you found it? Answer – Near the frog at the pump house.

Q. On which side of the stream was it, of Broad Run? Answer – On this side.

Q. On the North side? Answer – Yes, sir.
Q. And that was the only thing you found? Answer – Yes, sir.

Q. Did you make a careful search? Answer –No

Q. Was there anybody with you that helped you to search? Answer – Not that night, no, sir.

Q. By yourself? Answer – I was performing my duty. I was not looking particulary, and happened to run across that bolt.
Q. And you have it to O’Neal? Answer – I put it on the cab, and he came up and asked me for it, and I gave it to him.

Q. By yourself? Answer – I was performing my duty. I was not looking particularly, and happened to run across that bolt.
Q. And you gave it to O’Neal? Answer – I put it on the cab, and he came up and asked me for it., and I gave it to him.

Q. Was it a bolt, or a nut off the bolt? Answer – As well as I remember it was what seemed to be a box-bolt.

Q. And how long was it? Answer – I don’t remember exactly, but something like that (indicating).

Q. Six inches, or something like that? Answer – I would not like to say.

Q. Was it simply a part of the bolt? It was not the whole bolt? Answer – No, it was not the whole bolt.

Q. Did you talk to Mr. Flanagan before you left there? Answer – I don’t remember.

Q. Who showed you the tie-bar? Answer – I was up there after the accident, and was talking – I don’t remember who it was, but it seemed to me some Southern man was looking at it, but I don’t remember, as there was such a crowd around there.

Q. You can’t be sure that any Southern Railroad man had that tie-bar, or saw it.  Answer – No. It was after the Southern tool car got there that I realized it was the tie-bar.
Q. When was it you saw that tie-bar? Was it that night? Answer – Yes, sir.

Q. Don’t you know Mr. Flanagan testified that he did not find that until next morning? Answer – I don’t mean the piece that was gone. I mean the part on the truck.

Q. You never did see the other part, the broken part? Answer – No, sir.

L. H. Tompkins, another witness called on behalf of the Chesapeake and Ohio Railway Company, being duly sworn, testified as follows:

Mr. Browning:

Q. Mr. Tompkins, in whose employ are you? Answer – C&O Railroad – Chesapeake & Ohio Railroad.
Q. Were you in the employ of the company on the 23rd of February, 1915? Answer – Yes, sir.

Q. What is your position? Answer – Engineer.

Q. And it was at that time? Answer – Yes, sir.

Q. You say engineer; do you mean locomotive engineer? Answer – Yes, sir.

Q. What train was your engine pulling on the 23rd of February 1915? Answer – Pulling extra 592 north.

Q. Freight? Answer – Freight, yes, sir.

Q. What sort of freight was it? Answer – Dead freight.

Q. I mean, Mr. Tompkins, was a through freight or a local freight? Answer – A through freight.

Q. From what point did you start? Answer – I started from Strathmore on the James River, and was on my way to Potomac Yard.

Q. Where is Potomac Yard? Answer – Washington, right this side of the river.

Q. How many cars were you pulling? Answer – 17 loaded and 5 empty, including the cab.

Q. Who was the conductor? Answer – W. B. Gentry.

Q. Who was your fireman? Answer – W. W. Roberts.

Q. And how many brakeman were there? Answer – Two.

Q. Mr. Tompkins, have you any signal system between yourself as engineer, and the conductor in the caboose? Answer – On approaching stations.

Q. Yes, Answer – Yes, sir. When you approach a station, you blow a station whistle, and if everything is all right and is ready to go, the conductor gives a signal, and if he is not ready to go you stop.

Q. Do you remember the accident having happened near Bristow on the 23 February, 1915? Answer Yes

Q. Do you remember the stops you made between Strathmore and the point of accident? Answer – I know I stopped at Lindsay, and Orange and Culpepper. I don’t remember whether I stopped at Rockaway for water or not. That is between Lindsay and Strathmore.

Q. Do you remember approaching Bristow Station? Answer – Yes, sir.

Q. What did you do, if anything? Answer – When I approached Bristow Station and got the proper distance I blew a signal whistle, and got a signal to proceed, and kept moving.

Q. What was your rate of speed? Answer – I think my rate of speed was between twenty and twenty-five miles an hour.

Q. Did you apply your brakes? Answer – Yes, sir, I applied my brakes coming down that hill.


Mr. Hall: That is most distinctly leading, and I move to strike it out.

The Court: I sustain the objection

By Mr. Browning: 

Q. What was the effect of the application of your brakes? Answer – Well, is slowed the train down, and just before I went into Bristow bridge I released the brakes – between the station and the bridge.

Q. And your speed you say was 20 to 25 miles an hour? Answer – between 20and 25 miles an hour, yes, sir

Q. Mr. Tompkins, what did you do when the accident occurred? Answer – Well, in going down that hill passing the station, after passing the station between there and the bridge, the brakes were released. After I got across the bridge, I felt a slight jerk in the train, and I came to the conclusion that all my brakes had not released. I made a further release of the brake, and started to pulling the train, and when I did that I turned my head and looked back. Then I saw that fire was flying from somewhere about the middle of my train, and then I brought the brake valve into position to apply the brakes again.
Q. Did you know before that there was anything the matter with your train? Answer – No, sir.

Q. You said you stopped at Lindsay, Orange and Culpepper, did you stop at Gordonsville. I may have, but I don’t remember.

CROSS EXAMINATION

By Mr. Mackey:

Q. How long did you stop at Culpepper? Answer – Just long enough to fill the tank up, as I remember now.

Q. In minutes how long? Answer – Inside of five minutes I would say.

Q. Could your crew inspect 21 cars and an engine in five minutes? Answer – They did not have to inspect the engine; I do that.
Q. Could they inspect 21 cars in five minutes? Answer – I don’t know, sir, whether they could, or not. I should think that they could see whether anything was wrong with the cars after they were inspected at the terminal. I should think that they could go over them with three men.

Q. They had no way to get around this train of 21 cars except to walk around? Answer – No, sir

Q. It would take five minutes to properly inspect one car, wouldn’t it? Answer – I don’t know about that.

By Mr. Keith:

Q. I want to ask him if he will look at this map. Are you able to recognize the track on the Southern Railway Company just as you cross Broad Run, from this map? Answer – This is the Washington end; this is the north end, and that the Southern, and that is the spur track just beyond the pump house?
Q. Yes. After you crossed the bridge over Broad Run, you say you saw the fire fly? Answer – I guess the train was out of the bridge when I looked back.

By Mr. Hall: 

Q. By “out of the bridge” do you mean north of the bridge? Answer – Yes, sir.  It is right sharply dark at that time of day at that time of the year.

By Mr. Keith:

Q. You had not looked back before that? Answer – Not since passing the station.

Q. Had you looked back then? Answer – Before passing the station.

Q. You don’t know where you looked back? Answer – within a mile of the station. The whistle boards on the Southern are a mile of the station.
Q. By looking back you could tell whether fire was flying from under the cars? Answer – Yes, sir.

Q. Did you look at a point about one mile south of Bristow? Answer – Yes, sir.

Q. And you did not look again until you crossed the bridge and felt the jerk? Answer – No, sir.

Q. Didn’t you feel the jerk as a matter of fact, - didn’t you feel some sort of jerk when you passed this point right here (indicating) – the switch just north of the road at Bristow? Answer – No.

Q. You did not feel any jerk or jar of any sort at that point? Answer – No, sir.

Q. Did you feel any jar when you passed the road crossing of any sort? Answer – No, sir. I don’t know that I can remember now. You see you are asking me questions now going on two years old.

Q. You did not feel any jar of the train as you passed Bristow? Answer – As well as I remember, no, sir.

Q. You did not feel any jar or jerk at this switch point or road crossing north of Bristow? Answer – No, sir. The brakes were applied, and it held it steady. If you apply the brakes on a rough road, you would not feel it.

Q. If you had the broken box bolt off here, you would feel it? Answer – No, I don’t  know that I would . You can pull the whole box off.
Q. But you did feel it on the other side? Answer – Yes, sir. I believe that is when the train pulled apart. I thought it was a brake hanging on me, and I proceeded to further release my brakes.

Q. Did you notice anything rough at all from half mile south of Bristow to the point of accident? Answer –I can’t recall anything unusual at all.

At one o’clock the court took a recess until two o’clock for lunch.

AFTERNOON SESSION

June 12, 1916

The court met at the expiration of the recess.

Present: Same parties as heretofore noted.

W. W. Roberts, another witness called on behalf of the Chesapeake and Ohio Railway Company, being duly sworn, testified as follows:

By Mr. Browning:

Q. Mr. Roberts, you were fireman of extra C & O 592 on the 23rd of February, 1915, I believe? Answer – Yes, sir.

Q. Mr. Roberts what speed were you all making when you passed Bristow, and along about Bristow? Answer – Between twenty and twenty-five miles an hour.

Q. How long had you been fireman? Answer – Now or at what time?

Q. Either one? Answer – At that time twelve years and a half.

q. Thirteen now? Answer – Thirteen in December.

W. S. C. Acree, another witness called on behalf of the Chesapeake & Ohio Railway Company, being duly sworn, testified as follows:
By Mr. Browning:

Q. Mr. Acree, you were brakeman, I believe, on extra 592 February 23, 1915? Answer – Yes, sir. Head brakeman.

Q. how long had you been in the C & O employment at that time? Answer – About twenty-five years.

Q. Where did you start your run that day, Mr. Acree? Answer – Strathmore.

Q. Well, what were the stops you made between Strathmore and the scene of the accident? We stopped at Lindsay, Gordonsville, Orange and Culpepper.
Q. At those stops did you have anything to do, or did you do anything? Answer – Yes, sir, we always inspect the train.

Q. Who do you mean by “We”? Answer – Us brakemen and the conductor.

Q. What did you do on that run? Answer – Inspected the train at Lindsay, Orange and Culpepper.

Q. Tell the jury, Mr. Acree, how those inspections were made? Answer – We just when a train stopped at a point where they don’t have to have any flagging, me and him go down on the sides until we meet one another, looking at the running gear and truss rods and draught timber, and we meet one another, and we jump to the other side.
Q. You say “me and him”? Answer – The other brakeman. Sometimes the conductor jumps in and gives us a lift.

Q. You stated, I believe, that was done at each of these stops? Answer – Yes, sir, it is always done at any sidetracks and stops.

Q. Where did you start on the inspection at Culpepper? Answer – Started from the engine. I am the head man.
Q. And went on each side? Answer – On the left hand side until I met the conductor.

Q. What do you mean by the left hand side? Answer – On this side until I met the conductor, and then I crossed over.

Q. All right; then what did you do? Answer – Then I worked back to the engine.

Q. Do you know how far you went down before you met the conductor? Answer – I went eleven cars. 

Q. Do you know what position car 25,227 occupied from the engine? Answer – Yes, sir; the ninth car from the engine.

Q. Then state whether you inspected one or both sides of that car? Answer – I inspected both sides of it.

Q. What was its condition, Mr. Acree? Answer – Apparently to me it was all right.

Q. Now Mr. Acree, what speed were you making, if you know, passing, approaching and departing from Bristow Station? Answer – I could not, of course, take an oath on the exact speed, but we were not running over 22 or 25 miles an hour.

CROSS EXAMINATION

By Mr. Mackey:

Q. Mr. Acree, how long does it take to inspect a train of twenty 0ne cars, and do it properly, with two men. Answer – Of course if you class me as a car inspector at a terminal, I would have to take thirty good minutes.
Q. You stopped at Culpepper five minutes, your conductor said? Answer – We were there, I should say, seven minutes.

Q. So you just had one-seventh of the inspection through when you left there? If it takes thirty minutes to inspect it, and you devoted five minutes to it, you had about one-fifth ; say seven into thirty, you had one –fourth or one-fifth of the inspection done when you left there? (Pause). There is no reflection on you, but it is information? Answer – If it is information you are asking, you must remember the road men only give the running gear, the truss rids and draught timber inspection.

Q. Was it day time or night when you got to Culpepper? Answer – Day time.

Q. If there was a motion in the arch-bars, where they come together over the box, if there is a motion there that was gradually shearing off the bolts, you could not see that when the car was standing still? Answer – If the car was standing still, we would hardly see it.

Q. You never put the car in motion and stand off to the side to see what was going on? Answer – No, sir.

G. T. Greaver, another witness called on behalf of the Chesapeake and Ohio Railway Company, being duly sworn, testified as follows:
By Mr. Browning:

Q. Mr. Greaver, what is your business? Answer – Rear brakeman in the freight service.

Q. What were you doing on the 23rd of February, 1915? Answer – I was rear brakeman.

Q. With what company? Answer – The C&O

Q. What was your train? Answer – Extra 592

Q. Was gondola coal car 25,227 a part of that train? Answer – Yes, sir.

Q. How many cars constituted the train? Answer – We had twenty-two, including the caboose.

Q. Where did you start from? Answer – Strathmore.

Q. At how many places did you stop between Strathmore and Bristow Station? Answer – The first stop we made was Rockaway, Lindsay, Gordonsville, Orange and Culpepper.

Q. What were your duties when the train stopped? Answer – To go back and flag immediately.

Q. Any other duties? Answer – When the train stopped where we were not required to flag, I inspect the train, a portion of the train at least. At Culpepper we are not required to flag a freight train unless there is some superior train over-due, which on this occasion there was not. I started down on one side of the train from the caboose, and the conductor started down on the other side from the caboose, and I went until I met the front brakeman.
Q. Who is he? Answer – W. S. C. Acree. He rides in the engine while the train is in motion, and the rear brakeman rides in the caboose, and he came until he met me, and he crossed over and went back. If everything is all right the conductor or myself signals ahead.

Q. Was the last inspection you made at Culpepper? Answer – That was the last inspection, yes, sir.

Q. What was the results of your inspection at Culpepper? Answer – The train was in condition, so far as I knew, except one journal on the box-car near the caboose, which was running a little warm, and I put in some cooling compound, what we call dope.

Q. That was not car 25,227, was it? Answer – No, sir.

Q. Mr. Greaver, do you remember approaching Bristow Station? Answer – Yes, sir.

Q. What was your speed, the speed of the train? Answer – To the best of my knowledge and belief between 23 and 25 miles an hour – not over 25 miles an hour.

CROSS EXAMINATION

By Mr. Mackey:

Q. Mr. Greaver, the ninth car from the engine, you did not inspect that because the fireman took that on the train of twenty- two cars? Answer – The front brakeman.

Q. So you had nothing to do with the car that caused the wreck? Answer – No, sir.

H. C. Hughes, another witness called on behalf of the Chesapeake and Ohio Railway Company, being duly sworn, testified as follows:

By Mr. Browning:

Q. Mr. Hughes, what company are you working for now, and what company were you working for on the 23rd of February – I will say the 10th of February 1915? Answer – C & O

Q. How long have you been working for the C & O? Answer – About eight years.

Q. What is your position now with the C & O? Answer – Inspector.

Q. Inspector of what? Answer – Inspector of cars.

Q. What was your position the 10th of February, 1915? Answer – Car inspector?

Q. Where – at what point? Answer – Strathmore.

Q. On the 23rd of February were you? Answer – Yes, sir.
Q. On what division was the C & O Railway system is Strathmore? Answer – It is on the James River Division.

Q. Mr. Hughes, did you inspect car 25,227 on the 23rd day of February, 1915? Answer – Yes, sir.

Q. What was the result of your inspection? Answer – OK

Q. Was the car then a part of a train when you inspected it? Answer – Yes, sir, it was made up in the train to leave there,

Q. It was made up in the train to leave there? Answer – Yes, on the main line.

Q. who inspected with you? Answer – No one at all. I am the only one there. There was but one man there.
Q. Now, what do you mean by saying that it was OK? Answer – No defect found – no trouble found with the car.

Q. Will you tell the court and jury how you inspected it? Answer – We inspect all running gear and journal boxes, arch-bars and box-bolts and column-bolts and brake beams and everything pertaining to the running of the car.

CROSS EXAMINATION

By Mr. Mackey:

Q. What time did you inspect it? Answer – It was between one and two o’clock; I don’t know exactly

Q. In the day? Answer – In the day.

Q. You don’t know what was the matter with it five hours afterwards, do you? Answer – No, sir. I didn’t follow it up.

Q. You didn’t follow the train? Answer – No, sir. All I have is on the yard.

By Mr. Hall:

Q. How long did that car stay at Strathmore? Answer – It came in along between nine and ten o’clock in the day; it came in the same day it left there. It came in the morning, and left about one or two o’clock.
Q. Was it loaded when it got there? Answer – Yes, sir.

Q. And it went out loaded? Answer – Yes, sir.

Q. Have you any independent recollection of inspecting the cars? Answer – I inspected the whole train that this car went out in, and our records shows that this car was in the number. I do not make any report unless there is some exception.

Q. Did you make any record of that car? Answer – I did not keep a record unless I found a defect, and have to set the car out.

Q. The only reason you think there was no defect in the car is because you have no record of it? Answer – No, it was not that; there was no defective car there, and I have no record of it. If there is any defect, I cut out the defect.

Q. Do you cut the car out for any defect? Answer – No; if it is small I repair it, and if it is not , I set it out until it is repaired.

Q. Would it be easier for you to see that a car is in bad condition than to see that the holes in the box-bolts were elongated? Answer – How is that.

Q. The elongated holes in the box-bolt or defective tie-bar, which would be the easier? Answer – The defective tie-bar.

Q. That is easy to see? Answer – Yes, sir. You can’t see the holes because the bolts go through the holes in the arch-bar.

Q. How can you remember inspecting this whole train if you have no record of it? Answer – Just a record of what time the train went out. I didn’t take that record.

Q. What record have you got? Answer – The only thing in the world I have of the train going through is the number of the train, taking the car away, and the record in the office shows that this car was in there. Extra 592 there as second 410, and this car was in that train. That car was on the yard, and left with this train.
Q. What is that book? Answer – The book which has the engine number in it. I took this myself.

Q. It had the engine numbers? Answer – Yes, sir, that is at the time it went to the coal bin, I keep that tally.

Q. You put down the engine numbers in there, do you? Answer – Yes, sir. All the engine numbers that go to the coal bin.

Q. and you got this engine number what had gone to the coal bin on February 23rd ? Answer – Yes, sir.

Q. When you were asked about the condition of this car, what did you do – go to the office and find out what cars had been there at Strathmore that day? Answer – No, sir, I went.to look to see what cars were in that train.
Q. Didn’t you have to go to the office with it? Answer – I didn’t have the cars in the train; there were four or five trains that day, and I didn’t know whether it was in 592, but I knew the cars on this train had left Strathmore, but I didn’t know the number. Q. You mean all the cars that left Strathmore that day were in good condition? Answer – I knew that the cars that engine 592 pulled away, that they had passed through there.

Q. When did you go to look that car up? Answer – I don’t remember the exact time.

Q. You don’t remember? Answer – No, sir.

Q. How many cars were in the train? Answer – There were twenty-one cars.
Q. How do you remember it? Answer – The records shows it. I haven’t the record at all.

Q. What record? Answer – The one that they keep in the yard office. They write up the record of the number of the trains, and what cars, and all.

Q. Who  keeps it? Answer – The yard clerk.

Q. You did not keep the record? Answer – No.

Q. You did not keep any record or any inspection on February 23rd? Answer – I didn’t keep it of any cars, but of the train.

Q. And you have an independent recollection of having inspected car 25,227, and know it was in good condition? Answer – There was no record made of any cars that went out of there that day.

Q. Do you know how long that train stopped at Strathmore that day? Answer -  Which train?

Q. The train in which this car was that you claim to have inspected? Answer – Do you mean from the time the car came there until it left?

Q. Yes. Answer – I don’t know exactly the time, but it came in between nine and ten o’clock that morning, and left between one and two. It shows the engine went to the coal bin at one o’clock. I don’t know what time it left the yard.

Q. How long did it take you to inspect that train of twenty-one cars? Answer – oh, about thirty minutes.
Q. That is a little bit over one minute to one car, isn’t it?


The Court: 22 cars to 30 minutes would be a matter of mathematics.

By Mr. Hall: 

Q. How many safety appliances are on each car, do you know? Answer – Give me that question again.

Q. How many safety appliances, all of which I assume you have to inspect? Answer – We have to look after the grab irons and steps and train line which the air works, and look after the journal boxes, and the balance of the running gear on the trucks.

Q. And the arch-bars? Answer – Yes, sir.

Q. And tie-straps – Answer – Yes, sir, they are on the sides.

Q. And draw heads? Answer – Yes, sir

Q. And draught timbers? Answer – Yes, sir.
Q.. Do you pay any attention to the frames? Answer – Yes, sir, to the frames.

Q. Did you go all the way around that car in a minute? Answer – I went down on one side and up on the other.

Q. Did you go underneath those cars? Answer – No, sir.

Q. Do you think you could go around those cars, and look at all those things you told me about in one minute? Answer – Yes, sir, I can go down one side and back the other. I  didn’t time myself, but it was somewhere in the neighborhood of 30 minutes.

Q. You didn’t notice the box-bolts on that particular car, did you. Answer – No; I didn’t see any broken box-bolts on that train when it left. I didn’t see any.

RE DIRECT EXAMINATION

By Mr. Browning: 

Q. Mr. Hughes, you make no record of a car unless there is an exception to it? Answer – Some defect, no, sir.

Q. What do you mean by an exception? Answer – Anything I find wrong with the car, any part of the car that is not safe to run.

R. L. Brown, another witness called on behalf of the Chesapeake and Ohio Railway Company, being duly sworn, testified as follows: 

By Mr. Browning:

Q. Mr. Brown, what company are you working for now, and what company were you working for on the 10th of February, 1915, and in what capacity were you working? Answer – I was working for the C & O. I was working in the car department as car inspector.
Q. Where abouts? Answer – At Gladstone.

Q. Where is Gladstone, Mr. Brown? Answer – Gladstone is 120 miles west of Richmond.
Q. On what division of the C & O system is it? Answer – It is on the Richmond

Q. How far is it from Strathmore? Answer – 52 miles.


Mr. Mackey: East or west? Answer – West.


Mr. Browning: Mr. Brown, did you inspect car 25,227, a gondola coal car loaded with coal, on
 

the 10th of February, 1915, at Gladstone? Answer – Yes, sir.


Mr. Mackey: This is thirteen days before the accident.

By Mr. Browning: 

Q. We want to show the line of inspection. It was the same load. Q. Did you inspect that car? Answer – Yes, sir.

Q. Did you inspect that car? Answer – Yes, sir.

Q. How do you know that you inspected that particular car, Mr. Brown? (Pause) Where did that car come from? Answer – It came from the west, from Clifton Forge.

Q. Do you know what train it was a part of – what train brought it there? Answer – It arrived there on extra 555

Q. Do you know what train it left Gladstone on? Answer – It left Gladstone on third 78.

Q. For what point did it leave? Answer – Strathmore.

Q. On what date? Answer – On February 23rd. 

And what time did you inspect it? Answer – I inspected it on the 10th of February.
Q. Is there any other inspector at Gladstone besides yourself? Answer – Yes, sir.

Q. Who is he? Answer – Mr. Booker. He is the man who was working with me that night.

Q. Were you night inspector or day inspector? Answer – Night inspector.

Q. Did you inspect this car in the night or day? Answer – Night.

Q. You inspected it the night of the 10th. Answer – Yes, sir.

Q. Why did you inspect it that night? Answer – It arrived there, and we inspect all trains on arrival.

Q. What is the result of your inspection?(pause) What did you find as to the car? Answer – The car was all right, OK; there was no defect in the car.

Q. How do you know that it was all right and OK and no defect? Answer – Because we did not mark any car in the train at all. We have no record of marking any car in the train at all.

Q. What do you mean by marking? Answer – We have them switched out. We put our shop marks on them, and have them switched out.

Q. You put your shop marks on them, and have them switched out? Answer – Yes, sir.

CROSS EXAMINATION

By Mr. Mackey:

You don’t know what became of that car, or what it was subjected to during the thirteen days following your inspection, until this accident took place? Answer – No, sir.

Q. You don’t know how many choppy tracks of the C&O it ran over during those thirteen days, do you? Answer – No, sir.

Q. You don’t know what effect those thirteen days had in making these arch-bars rub together and sheer off the bolts, do you? (pause). You don’t know anything about that? Answer – No, sir.

Q. Was it on the move the thirteen days following your inspection? Was it standing still when you inspected it? Answer – Yes, sir.

By Mr. Hall: 

Q. Mr. Brown, you have not any record of any inspection of this car, have you, 25,227? Answer – Have I a record of it?

Q. Yes. Answer – No, sir.

Q. How do you have any independent recollection of having inspected that car? Answer – Well, the record at the yard office shows that this car arrived there in this train, in extra 555 from the west.

Q. How many other cars arrived in that train from the west? Answer – I don’t know.

Q. You have not any record of that train arriving from the west? Answer – Only by the record from the yard office.

Q. When did you consult the record at the yard office before you came here? Answer – Just before we came up here.

Q. Had you consulted it between that time and February 10th? Answer – No, sir.

Q. If you had not consulted the record, you would not know anything about it, would you? Answer – No, sir.

RE DIRECT EXAMINATION

Q. Where was that car from the tenth, the day you inspected if, up to the 23rd, the day it left Gladstone for Strathmore? Answer – Where had it been in that time?

Q. Yes. Answer – It was on Gladstone yard.

Q. It had gone out then? Answer – No, sir.

Q. Until it went out on the 23rd? Answer – No, sir.

RE CROSS EXAMINATION

By Mr. Hall:

Q. Do you know whether it had been switched around or bumped around the yards during that time? Answer – No.

Q. You don’t know how many times it was switched? Answer – No, sir. They don’t switch cars around the yard much – that is Strathmore cars; they generally put them in a storage yard. 
Q. Do you know why it laid there so long? Answer – No, sir.

Q. Is it not unusual? Answer – No, sir.

Q. You generally keep the cars there thirteen days? Answer – Yes, sir.

Q. Under load? Answer – Yes, sir.

J. R. Booker, another witness called on behalf of the Chesapeake and Ohio Railway Company, being duly sworn, testified as follows:

By Mr. Browning:
Q. Mr. Booker, in whose employ are you now? Answer – Chesapeake & Ohio Railway Company

Q. In whose employ were yo on 10 February 1915? Answer – Chesapeake & Ohio Railway Company.

Q. How long have you been employed by that company? Answer – Fifteen years.

Q. What were you doing February 10, 1915? Answer – Car inspector.
Q. How long have you been car inspector? Answer – Fifteen years.

Q. Where were you inspecting them? Answer – At Gladstone, Nelson County, in the Gladstone yard, 119 miles from Richmond, on the Chesapeake & Ohio Railway.

Q. How far from Strathmore is that? Answer – 52 miles.

Q. Do you remember car 25,227? Answer – Yes, sir.

Q. What sort of car was that? Answer – A 50 ton steel car – coal car.

Q. When did it come to Gladstone? Answer – It arrived at Gladstone February 10, 1915

Q. When – in the day or night? Answer – At night in extra 555 at 2:45 A.M.
Q. Extra, did you say? Answer – Yes, sir.

Q. As a part of extra 555? Answer – Yes, sir.

Q. How long did it stay in Gladstone? Answer – Thirteen days.

Q. Did you inspect it? Answer – Yes, sir.

Q. What was the result of your inspection? Answer – The car was in good & safe condition.

Q. When did it leave Gladstone? Answer – It left on February 23rd 

Q. As a part of what train? Answer – As a part of extra 555. It arrived there on February 10th.

Q. And when it left there, it was a part of what train? Answer – It left there as a part of train third 72. It left there on the 23rd. 

Q. For what place? Answer – Strathmore.
Q. You say it stayed at Strathmore thirteen days? Answer – Yes, sir.

Q. What was done while it was at Gladstone those thirteen days? Answer – Standing on the storage track.

Q. Was it switched about? Answer – No, sir. It was set out of the train on the same day on account of too much tonnage ; five cars were set off.

Q. Too much tonnage? Answer – It was too heavy a train, and it remained there until the 23rd.

Q. How do you inspect a car Mr. Booker? Answer – I inspect all running gear, such as wheels and arch-bars and brakes, drawheads, rigging, safety valves and general parts of the car.

CROSS EXAMINATION

By Mr. Hall:

Q. Mr. Booker, how far is it from Strathmore to Bristow, do you know? Answer – No, sir, I am not acquainted with this part of the road. This is my first trip in this part of the country.

Q. It is a pretty good road you came over? Answer – A part of it was.

Q. You say you remember C & O car 25,227? Answer – Yes, sir.
Q. Have you any record of it? Answer – Yes, sir.

Q. Where is your record? Answer – It arrived in this train, and we keep a record of the full train, and when any question arises we go to the record.

Q. You say you have the record? Answer – Yes, sir.

Q. The original record? Answer – I have it on the book.

Q. That little book there? What does it show? Answer – The time the car arrived.

Q. What time did the train arrive? Answer – It arrived in extra 555 at 2:10

Q. How many cars were there in that train? Answer – I don’t know. I did not keep record of the number of cars, but cut out such cars as are not fit to go.

Q. Do you know how long it took to inspect that train? Answer – It averaged from 35 to 40 minutes.

Q. What is the tonnage of the trains ordinarily? Answer – We don’t keep account of the tonnage. That is out of our line of business.

Q. How do you know that these four cars, including C&O 25,227 were cut out at Gladstone on February 10, 1915 – how do you know that? Answer – I know it by the book, the book that they are in and out by.

Q. A book kept by someone else? Answer – Yes, sir, by the clerk in the yard office.

Q. Have you got any independent recollection – I mean do you recollect this car aside from those records? Answer – I remember inspecting that train.
Q. But you don’t remember inspecting how many cars were in that train? Answer – No, sir, I don’t have to do that.

Q. You don’t remember seeing this particular car? Answer – I inspected the train thoroughly, and there were no cars in there that were not fit to run.

Q. You don’t remember seeing this particular car? Answer – Yes, sir, we went over that particular car. We are bound to inspect it.

Q. You remember now seeing this particular car? Answer – Yes, sir.

Q. Although you kept no record of it? Answer – We kept the record of the train, and the train was ok, and there was not any car in it shopped.

Q. You don’t know what position this car was in? Answer – It was headed east and west.

Q. I mean what position in the train the car was in? Answer – No, sir.

Q. You run these trains from 50 to 60 cars? Answer – Anywhere from 40 to 50 to 60, on account of the weather; we have to get tonnage according to the weather.

Q. It is safe to say there were over 50 cars in that train? Answer – I couldn’t tell you in cold weather. In some weather you can pull it, and in some you can’t.

Q. It took you between 35 and 40 minutes to inspect that train? Answer – Yes, sir.

Q. How many safety appliances were on this train? Answer – All the law requires.

Q. About how many? Answer – It is all the law requires.
Q. Do you know what they are? Answer – Yes, sir.

Q. What are they? Answer – Grab irons, brake shaft, steps, lift rods, brake hangers, and all such as that come under safety appliances.

Q. air hose? Answer – Yes, sir.

Q. Arch-bars – Yes, sir.

Q. Tie-straps? Answer – Yes, sir.

Q. Springs, bolsters and running gear, and all those things? Answer – Yes, sir; grab irons and brake shafts are mostly called safety appliances.

Q. Ratchets; do you go up on top of the car and look at it? Answer – We go up there if we see anything to call our attention.

Q. Can you see the running board from the ground? Answer – We can see the end.

Q. You can’t tell whether it is all right in the middle? Answer – You can tell from the end whether it is straight. If you take notice, a coal car hasn’t nay runningboard on it.

Q. But all the other things are on it? Answer – yes, sir.

Q. The runningboard is the only thing that the coal car hasn’t got? Answer – It hasn’t any top, the same as a box car. There are several other things it hasn’t got like a box car.
Q. We all know it hasn’t any top, and hasn’t any runningboard. All the rest are about the same; the safety appliances are the same? Answer – Supposed to be.

Q. When did you look at the record of the car before you came? Answer – I keep the book with me.

Q. Have you kept it with you since February 10th. Answer – No, sir. I have another one.

Q. Where did you get that? Answer – We had it put away, keeping it for such an occasion.

Q. When did you get it from the place? Answer – What place? 

Q. Where you were keeping it? Answer – I got it when I needed it.

Q. When did you need it? Answer – Pretty soon after I found we were called to this trial.

Q. When was that? Answer – A few days ago.

Q. You did not look at that from that time to the time you inspected the car? Answer – I didn’t have occasion to.

H. A. Brightwell, another witness called on behalf of the Chesapeake and Ohio Railway Company, being duly sworn, testified as follows:

By Mr. Browning:

Q. Mr. Brightwell, what position do you occupy with the C & O if any? Answer – Tool car foreman.
Q. What are your duties as such? Answer – Cleaning up wrecks.

Q. How long have you been with the C & O? Answer – Thirteen years.

Q. What positions have you occupied during that time? Answer – Only two – derrick engineer and tool car foreman, - derrick engineer ten years and three years tool car foreman.

Q. What are your duties as tool car foreman? Answer – Clearing up wrecks. 

Q. And as derrick engineer what? Answer – Running the derrick.

Q. At what? Answer – At wrecks.

Q. Where were you February 23, 1915? Answer – We were in Richmond, but left Richmond at 7:50 P. M. to come to Bristow, and got to Bristow on the 24th at 3:15 A. M.

Q. You arrived at 3:15 A. M. at the scene of the wreck? Answer – Yes, sir.
Q. What did you do when you got there? Answer – The first thing we did we commenced clearing the stuff around the track, and getting the cars out of the way,  trying to get the track clear. After we got the southbound track clear, we went back and started to work on the northbound track, and put on a car with some few wheels off.

Q. Who worked on freight car 25,227? Answer – Southern tool car foreman.

Q. Did you see that car? Answer – Yes, sir.

Q. Did you see the trucks of it? Answer – Yes, sir.

Q. What did you see? Answer – Well, I saw on the south wheel – I mean on the south truck, at the south end, east side, the tie-bar was broken. It was broken at the column-bolt hole.
Q. Did you examine the tie-bar, Mr. Brightwell? Answer – Yes, sir.

Q. What was the character of that break, you say it was broken? Answer – It was all new break.

Q. Now, you were speaking then of the piece that was left attached to the truck, were you? Answer – Yes, sir.

Q. Did you see the other piece? Answer – Yes, sir. I found it. Mr. Flanagan and myself found it. We were together when we found it.

Q. You and Mr. Flanagan were together when that was found? Answer – Yes, sir.

Q. Where did you find it, Mr. Brightwell ? Answer – I could not give you the actual distance, but I suppose 50 or 70 yards from the wreck, south of the wreck.

Q. Did you examine that? Answer – Yes, sir.

Q. What was the character of that break? Answer – That was new.

Q. What was the shape of that when you found it? Answer – Well, it was something like a U shape; it stuck out, and was bent back.

Q. Did you see the nuts – did you see any other portions of the truck? Answer – Yes, sir; Mr. Flanagan and myself together, we picked up the column nut and the box nut.

Q. The box nut? Answer – Yes, sir.

Q. Where was the column nut, I will ask you first? Answer – The column nut was at the depot siding, I suppose you will call it. We found it right in the frog, and the box nut we found it along about where we found the part of the tie-bar that was broken off.
Q. What part of the track did you find the tie-bar on. I mean by that, was it the center of the track, or outside? Answer – It was outside, to the east, down on the side of the bank.

Q. How far from the edge of the rail, if you can form an opinion? Answer – I could not just exactly call it; I don’t know whether it was six feet. It was laying alongside of the bank. We were walking along together, and I noticed it, and I said “I believe that is a piece of the tie-bar,” and I went there and picked it up, and Mr. Flanagan and I looked at it together.

Q. Did you make an examination of the track we will say for half a mile south of Bristow Station? Answer – Yes, sir.

Q. What was the result of your examination? Answer – I found low joints, found sloppy joints.

Q. All right, sir. Answer – That is about all.

Q. What would be the effect of that condition of track on the running gear of a freight car, if you know?


The Court: His thoughts would not be more than the jury’s


Mr. Browning: He said he had been tool foreman ten years and derrick foreman three years.

The Court: If he knows.


Witness: We have accidents, and we have to look at the track to find out the cause of the
 

accidents.


The Court: Did you ever do that as a carpenter? Answer – Yes, sir.


Mr. Browning:  Q. For how long have you had to do that? Answer – Always, ever since I have
been foreman to find the cause.. Q, That is for ten years? Answer – Yes, sir. Q. You are not a carpenter, are you? Answer – No, sir.


The Court: I thought he said he was a carpenter.


Mr. Browning: No, sir; tool foreman. He is a tool car foreman.


Note: The question previously asked is read as follows: “What would be the effect of that
condition of track on the running gear of a freight car, if you know?” Answer – I think it would get the car to jumping and get a greater strain on the running gear.

By Mr. Browning:

Q. At wrecks have you any duty relative to ascertaining the cause of the wreck, or does that come in your line? Answer – Yes, sir.

Q. Did you investigate to ascertain the cause of this particular wreck? Answer – Yes, sir.

Q. Did you reach a conclusion as to what was its cause? Answer – The first we decided – well, the preliminary examination we went around and saw the tie-bar was broken that morning, Mr. Flanagan and myself, and then we went to look at the track.

Q. Did you reach a conclusion as to what caused the tie-bar to break? Answer – No, sir.

Q. You did not? Answer – No, sir, we did not, not there we did not.

CROSS EXAMINATION

By Mr. Hall:

Q. Mr. Brightwell, if I understood you correctly, you said that you and Mr. Flanagan found a broken piece of tie-bar 50 or 75 years south of the wreck? Answer – Yes, sir.
Q. Are you sure that it was 50 or 75 yards? Answer – I said I was not sure. I don’t know how far it was, but it was south of the wreck.

Q. Can you say whether it was 50 or 75 yards, or 50 or 75 feet? Answer – I said I was not sure. I don’t know how far it was, but it was south of the wreck.
Q. Can you say whether it was 50 or 75 yards, or 50 or 75 feet? Answer – I could not say because I don’t know the distance.

Q. Why did you say 50 or 75 yards? Answer – About that.

Q. Do you want your answer to stand about 50 or 75 yards? Answer – Yes, sir.

Q. Notwithstanding Mr. Flanagan testified it was 50 to 75 feet. Now, which was it? Answer – It might have been feet, or yards, either one. I could not tell you now. I said it was about, but I don’t know.

Q. You don’t know, as a matter of fact, where you found it? Answer – No, I don’t know the distance.
Q. You could not tell whether it was 50 or 75 feet or 50 or 75 yards? Answer – No, sir not accurately.

Q. Then I understood you to say that you and Mr. Flanagan picked up a column-bolt and a box-bolt nut; is that right? Answer – Yes, sir.

Q. That is all you picked up? Answer – After we picked up a nut lock, too, with the column-bolt.

Q. You picked up a nut lock? Answer – Yes, sir. I forgot to mention that before.

Q. Where was that? Answer – with the column bolt.

Q. And about where was that? Answer – That was at the switch leading to the depot track.

Q. What is your duty as derrick car foreman? Answer – As tool car foreman?

Q. Yes. Answer – Picking up wrecks, cleaning up wrecks.

Q. Were you pretty busy cleaning up the wreck that night? Answer – Yes, sir.

Q. And the next day? Answer – Yes, sir. We left there next day, the next morning.

Q. You mean by picking up the wreck, picking up the broken cars; were you in charge of that? Answer – On our end of it I was, yes, sir.

Q. You had time to scout around, and walk up and down the track, and hunt for other things, too? Answer – Yes, sir.

Q. Where is the first mark you found on the track of anything having been struck? Answer – Right after we passed over the frog at the depot switch.

Q. After you passed over the frog of the depot switch? Answer – Yes, sir, just as we went over it, as I remember it.
Q. That is the first mark you found anywhere? Answer – Yes, sir.

Q. Did you look for marks south of that point? Answer – Yes, sir.

Q. You did not find any? Answer – No, sir, not that I remember.

Q. When did you look? Answer – I looked next morning, the morning of the 24th.

Q. Was Mr. Flanagan with you? Answer – Yes, sir, as well as I remember.

Q. If he says that he found marks south of the switch, just north of the station, would you say that he is correct, or not, and that you were with him at the time? Answer – How is that?

Q. I say if he says that he found marks on the track south of the switch, just north of the depot, and that you were with him at that time, would that be correct, or not? Answer – I don’t know. All I remember is from the switch on where the tie-bar was hitting the ties.

Q. Did you attempt to give on your direct examination any cause for this accident? You said you did not know the cause, didn’t you? Answer – I said the tie-bar broke.

Q. But you didn’t say what was the cause of it, or what you thought was the cause? Answer – No, sir.
Q. Who found the box-bolt? Answer – Mr. Flanagan and myself together. He picked it up.

Q. Who is that? Answer – Mr. Flanagan and myself.

Q. What did he do with it? Answer – Put it on the tool cars.

Q. Put it on the tool car? Answer – Yes, sir.

Q. What about the column-bolt, what did he do with that? Answer – Put that with it.

Q. He picked it up, and carried it right to the tool car? Answer – Not right then, but when we started in.

Q. How long was it after you found it before you went to the tool car with it? Answer – I don’t recall how long it was.

Q. You don’t know how long it was? Answer – No, sir.

Q. Can’t you guess? Answer – I don’t know how long it was.
Q. You don’t know whether it was put on the tool car before next morning? Answer – It was next morning when it was put there, day light.

Q. Were you out there with Mr. Briant? Answer – No, sir.

Q. You didn’t see him? Answer – Yes, sir, he went out on the car with us.

Q. What became of Mr. Bryant? Answer – He was around the wreck.

Q. He testified that he was in the tool car most of the time? Answer – He might have been. The tool car was around the wreck.

Q. You don’t remember seeing him? Answer – Yes, sir, I saw him. I don’t remember how many times; he was there off and on.

Q. Did you examine the arch-bar holes? Answer – No, sir.

Q. You did not examine anything but the tie-bar? Answer – I examined the truck, but I don’t remember the holes.

Q. You remember exactly how the nut on the tie-bar looked? Answer – Yes, sir.

Q. What happened to direct your attention so particularly to the end of the tie-bar? Answer – I wanted to see if I could find the cause.

Q. You thought you would stop right there? Answer – Yes, sir.

Q. You did not look for anything else? Answer – That is all I saw.

Q. Didn’t you say you didn’t look at any other part of the truck? Answer – I looked all over the truck, which I always do.

Q. Did you examine the arch-bar holes? Answer – I couldn’t say positively whether I did, or not.
Q. Do you know, or not, whether you examined the truck? Answer – I know I examined the truck. I reported on it. I saw the wreck and all.

H. M. Eddins, another witness called on behalf of the Chesapeake and Ohio Railway Company, being duly sworn, testified as follows:

By Mr. Browning:

Q. Mr. Eddins, what position do you occupy, if any, with the C & O Railroad? Answer – Train master.
Q. How long have you occupied that position? Answer – This is my first year as train master. I was assistant train master three years.

Q. Tell us any other positions you have occupied? Answer – Conductor and brakeman.

Q. Conductor on what, freight or passenger? Answer – Freight and passenger; brake first, and conductor, and then assistant train master, and train master.

Q. Were you at the scene of the wreck near Bristow on the 23rd of February, 1915? Answer – Yes, sir.

Q. Where did you come from to the wreck? Answer – From Richmond.
Q. You came on the same train with Mr. Brown and others? Answer – On the tool car.

Q. Did anybody join you at Gordonsville? Answer – Mr. Hudson, Mr. Button and Mr. Midkiff, I believe.

Q. What time did you get to the scene of the accident? Answer – 3.15 A. M. on the 24th 

Q. Why did you come to the scene of the accident? Answer – We always accompany the tool car to accidents. We are always required to accompany the tool cars.
Q. For what purpose? Answer – To ascertain the cause of the accident and help clear the main line.

Q. After you arrived there, what did you do and what did you see? Answer – When we first arrived we had to run around the derrick at Nokesville to get it ahead of us, so as to have it ahead of  the engine at the scene of the accident, and then we commenced to help clear the southbound main line in moving cars, etc.

Q. Did you examine car 25,227? Answer – Yes, sire.

Q. What did you find? Answer – I found that the tie-bar had broken through the hole- the bolt hole of the column bolt.

Q. Did you see the tie-bar yourself? Answer – I saw the end that was still on the truck.

Q. Did you examine it? Answer – Yes, sir, I was in company with more men who examined it.

Q. Could you ascertain the nature of the break, as to whether it was fresh, or not? Answer – Yes, sir, it was fresh.

Q. What else did you do, Mr. Eddins? Answer – I went back and directed the movement of the cars around the tool cars, and directed any movements necessary to clear the track.

Q. Did you go up to make an examination of the track? Answer – No, sir, I stayed right with the tool cars all the time afterwards.

Q. Did you see the other end of the arch-bar? Answer – No, sir.
Q. Of the tie-bar I meant to say? Answer – No, sir.


Mr. Browning: I want to ask a question we will perhaps have to lay a foundation for.


The Court: Yes, sir.

By Mr. Browning:

Q. You say you were conductor at one time of C & O freight trains? Answer – Yes, sir.

Q. Were you ever conductors of freight trains that ran past Bristow? Answer – Yes, sir, a good many of them.
Q. You examined this wreck, you say, thoroughly on the 23rd of February, 1915? Answer – Yes, sir.

Q. Now, don’t answer this until the court tells you: Were you ever present as conductor of a C & O freight train at any similar wreck to this, at or near the same point? 


Mr. Mackey: When.


Mr. Browning: I will bring out in my next question.


Mr. Keith: You had better put it in the question.


Mr. Browning: If so, when?


Mr. Hall: We object to evidence of any other wreck unless you show the same conditions.


The Court: I think you had better ascertain when.


The Court: If there was any such occurrence, when was it? Answer – December 31st 1911.


Mr. Browning: Now, I want to ask about conditions.

The Court: Have you any objections?


Mr. Hall: Yes, sir, we object unless the track was in the same condition.


Mr. Mackey: And then only bearing on the question of notice to the Southern Railway as to the
 

condition of the track.


The Court: I sustain the objection unless they can show that the road was in the same condition.


Mr. Keith: And also that it was at the frog, and everything else.


Mr. Browning: We want to put in later, when the jury is absent, what we expect to prove.


The Court: Yes, but don’t forget it.

NO CROSS EXAMINATION


Note: At a later date during the trial, the following evidence was taken, not in the presence of the jury, in order to place in the record what Mr. Eddins would testify on the above point.

By Mr. Browning:

Q. You said in your examination a while ago, that you were there; when was that accident? Answer – December 31, 1911.

Q. Between what trains? Answer – No. 5 C & O and Southern extra 809, or 74 it was running.

Q. No. 5 C&O was it a freight or passenger train? Answer – A passenger train.

Q. Southern 809 was what? Answer - Southern freight train? 

Q. In what direction was the C & O going. Answer – South.

Q. In what direction was 909 going? Answer – North.

Q. Where did the accident occur? Answer – Right in the cross-over at Bristow Station.

Q. The cross-over? Answer – Yes, sir, right in the station grounds.

Q. Nearest the station? Answer – Yes, sir.

Q. What occasioned this injury, if you know? Answer - I beg your pardon

Q. What caused the accident? Answer – An arch-bar broke on a tank car.
Q. Of what train? Answer – Southern 809, the third of fourth car from the caboose; three cars and the caboose turned over in front of out train. We were going south.

Q. You were at that time, the conductor of No. 5? Answer – Yes, sir.

Q. Where was the wreckage from 809 of the Southern deposited? Answer – Right in the cross-over, in the station grounds.

Q. On what track? Answer – On the northbound track. One tank car turned over next to the store there, or Post Office, or something.

Q. Was all the wreckage on the northbound track? Answer – The caboose car of this 809 turned across the southbound track in front of our engine, and knocked it over there at that store, or a part of it.
CROSS EXAMINATION

By Mr. Mackey:

Q. How far was this wreck of December, 1911, south of the wreck which took place on February 23rd 1915? Answer – Right from the point that the 1915 wreck was derailed where they turned over? 

Q. Yes. Answer – I reckon it is near a half a mile. I judge so. It is from the bridge up to the station.


Mr. Mackey: It is ruled out on the objection of the Southern, I understand?


The Court: Yes.

By Mr. Keith: 

Q. Are you able to say, Mr. Eddins, that the condition of the track south of Bristow, at the time of the accident of December 31, 1911, was the same as it was on February 23rd, 1915. Answer – I would not like to say that it was. I was a brakeman and conductor on that district for the C&O people. And I have rode over it a thousand times, and I would not like to say it was the same as in 1915.

Q.You would not like to say the Southern has not put in a new roadbed and ballasted its roadbed, and put in new frogs and switches, and done what was necessary in the way of getting a proper alignment of the track between those dates? Answer – Up to 1912 they had not done any of it because I rode over it daily, or nearly daily.

Q. Subsequent to 1912? Answer – I would not like to say.

Q. Isn’t it a fact that you don’t know? Answer – No, because I was promoted at that time to the position I now hold.
Q. Then you don’t know what was done after 1912? Answer – No.


Note: The court rules out the testimony, and an exception is noted on behalf of the Chesapeake &
 

Ohio Railway Company.

V. T. Douglas, another witness called on behalf of the Chesapeake and Ohio Railway Company, being duly sworn, testified as follows:

By Mr. Browning:

Q. Mr. Douglas, by whom are you employed? Answer – C & O Railway.

Q. By whom were you employed on the 3rd of March, 1915? Answer – C & O Railway.
Q. What is your position? Answer – I am supervisor of track, Peninsula District.

Q. What was your position at that time? Answer – Supervisor of track.

Q. How long have you occupied that position? Answer – Twenty-six years.

Q. Mr. Douglas, where were you on the 3rd of March, 1915? Answer – I was in the company of – I was at Bristow.

Q. What were you doing there? Answer – Inspection the Southern Railway track.

Q. With whom were you? Answer – Mr. Seldon and Mr. Meredith.


Mr. Hall: We have same objection to this gentlemen’s evidence.


The Court: I over-rule it.


Mr. Hall: Will you ask the same questions as of the others.


Mr. Mackey: If they have proven the conditions were the same by some other witnesses, they
 

don’t have to prove it again.


The Court: That is right, so I will over-rule the objection, and I wish to state that I over-rule it 
and that it has been proven and no contradiction that there had been any change in the track for ten days at least south of the station before this.


Mr. Hall: Except by rain.


The Court: The witness said that the rain could not change it. They said they could see from
 

looking at the depressed joints that the rain could not have affected it.

Mr. Keith: I think that is a matter that the jury knows as much about as they do.


The Court: Very likely they do. The jurors are all practical men. I over-rule the objection, and
 

Mr. Stenographer, note an exception.


By Mr. Browning:

Q. Mr. Douglas, did you examine the Southern Railway tracks at Bristow from the place of the accident a little north of Broad Run Bridge, to a point half a mile south of Bristow Station? Answer – I did.

Q. In company with the gentlemen you mentioned awhile ago? Answer – Yes, sir.

Q. Well, what was the result of your examination of the  track from Bristow and half – mile south? Answer – I found the track rough in a good many places.

Q. Well, now, say if you please, Mr. Douglas, in detail what you mean by “rough”? Answer – Low joints and low places, and the track out of line.

Q. Now, what do you mean by the track being out of line? Answer – I mean the rail out of its proper line.
Q. What effect, Mr. Douglas, does that sort of track have upon freight cars going over it? Answer – It would cause the cars to ride rough and choppy, as we railroad men term it.
Q. What effect would that sort of track have upon the iron equipment of loaded cars?


Mr. Keith: You have not shown that he knows, or that he has any expert knowledge that anyone
 

else does not possess.


Mr. Browning: What has been your experience with car machinery and equipment? Answer – A
 

track of that kind.

Mr. Keith: Wait a minute.


The Court: First he wants to know whether your experience would give you any better
knowledge or information on that subject than these gentlemen who sit before you. Have you had any experience than any other ordinary man living along the railroad track.


Witness: I have.


Mr. Browning: What is that experience? Just mention it? Answer – My experience at other
wrecks and observation for the past 35 years. Q. With car equipment? Answer – Yes, sir. Q. What effect, then, Mr. Douglas ---


Mr. Keith: We object as it has not been shown he has any experience.


The Court: I over rule it. Note an exception.


Note: Exception is noted by counsel for Southern Railway.

By Mr. Browning: 

Q. What effect would that condition of track affecting the  cars, as you said it would effect the cars, what effect would it have upon the iron equipment, tie-bars, etc? Answer – I think it is liable to cause breaks of different description to the running gear.

Q. Now, you say you examined that track; did you examine it through the station, just along past the station, or opposite the station? Answer – I did

Q. To a point within five hundred feet of the bridge? Answer – I did.

Q. Five hundred feet from the station going north? Answer – I did.

Q. What was the condition of that track?


Mr. Mackey: Now, if your Honor please, there was evidence that, that had been changed since the
 

wreck.


The Court: No. I think the evidence is from the station five hundred feet there had been no
 

change, but from there on to the wreck there had been change.

Mr. Mackey: Yes. Answer – I found the track at that point in better condition than the track south
of Bristow Station. Q. How about the track right through the station – right through the village? Answer – The track was rough along through the station. Q. Mr. Douglas, would you call that track, the condition in which you found it, a standard track? Answer – I would not. Q. In standard condition? Answer – I would not.

CROSS EXAMINATION

By Mr. Mackey:

Q. Could you tell, by looking at the track south of the station, on March 3, whether any change had taken place in its condition since February 23rd? Answer – I could.

Q. Had any change taken place in its condition? Answer – I think not.

Q. It was, in your opinion, in the same condition that it was on February 23rd? Answer – There was every indication that it was.

By Mr. Keith:

Q. Mr. Douglas, do you know about the rain that took place between February 23rd and March 3rd? Answer – No sir.

Q. You don’t know that there was any rain, do you? Answer – No, sir, not at that place.
Q. You do not undertake to say that there was not some rain, do you? Answer – No, I don’t know anything about 100 miles away.

Q. What would be the effect of rain on the track in respect to low joints and sloppy joints, and so on? Answer – That would depend on the proper drainage of the track.


The Court: What would have been the change, if any, upon that track that you saw there? Answer 


– I don’t think there would be any material change.

By Mr. Keith: 

Q. Isn’t it a fact that practically all tracks are affected by rain – a great majority of tracks are affected by rains, and are made soft? Answer – Not all tracks, no sir.

Q. I didn’t say all tracks, but isn’t it a fact that the majority of tracks are made soft by rains, and that it has a tendency to make a joint work down, or become sloppy, as you say, or to make the joint low? Its not that the usual effect of rain on the average track? Answer – Well that is the effect on the average track. It depends upon the rain and the kind of track. It doesn’t make all tracks that way.

Q. You did not make any complaint to the Southern Railway Company about that track being in dangerous condition to run cars over, did you? Answer – No, sir, I did not.

Q. And you did not as a matter of fact, consider it dangerous did you? Answer – I did not.

Q. And the fact that all the other cars on that train that went over there without breakage, indicated that there was not any danger in the track, so far as the track was concerned? Answer – Put that question again?

Q. I say the fact that all the other cars of the train went over the track without any breakage indicated that there was not anything substantial the matter with the track? Answer – No, I don’t say that. As I stated, the track was rough at a great many places.

Q. How can you explain that this one particular tie-bar broke, and none of the others did. Answer – I don’t propose to explain it.

Q. You can’t explain it? Answer – It is not for me to explain. I don’t know.

Q. Did you take any memorandum of the condition of that track? Answer – I did not.

Q. And yet you were there inspecting it for the very purpose of coming here to testify about it? Answer – The notes were made by Mr. Selden at our consent.

Q. But you don’t know what is on his notes? Answer – I read the notes as he made them.

Q. But you haven’t got them here. Did you undertake to specify how many low joints you found half mile south of Bristow? Answer – Not any special number.

Q. You did not undertake to indicate where you found those low joints? Answer – It was indicated in the notes and in the letter.

Q. Only in a very general way? Answer – That there were low joints.

Q. Only in a very general way; who was that letter written to? Answer – Mr. Knapp?

Q. Who is Mr. Knapp? Answer – Superintendent.

Q. Of the C & O? Answer – Yes, sir.

Q. That has been over a year ago, hasn’t it? Answer – Yes, sir, over a year ago.

Q. And you inspected that track from Bristow to Nokesville, didn’t you? Answer – Yes, sir.
Q. And yet you are undertaking to come here a good deal over a year after, and tell the jury what was the condition of that track one half mile south of Bristow by memory only; is that so? Answer – My statement by memory.

Q. And you have been inspecting tracks ever since that time on your own line o railroad? Answer – I have.

Q. You have inspected how many miles of track possibly on your own railroad since that time? Answer – I don’t know.

Q. Possibly hundreds of thousands of miles? Answer – I don’t know. It is my business to inspect all the time.

W. B. Gentry, recalled for further examination on behalf of the Chesapeake & Ohio Railway Company, testified as follows:

By Mr. Browning:

Q. Captain, will you state whether any change was made in the make-up of your train from the time it left Strathmore until the wreck? Answer – No, no change.

Q. The same cars that were put in the train were brought to Bristow? Answer – Yes, sir, were brought to Bristow.

THE CHESAPEAKE & OHIO RAILWAY COMPANY RESTS

W. J. Sullivan, the plaintiff, in rebuttal, testified as follows:

By Mr. Mackey:

Q. I just want to ask this question: When did you have your last epileptic spasm? Answer – Between seven and eight o’clock this morning.
Q. Do you know this witness O’Neal who testified that he was a foreman at the Steel Plant? Answer – I have known him for a month or a month and a half, as long as he was foreman in that department. I don’t know just how long.

Q. Did he come to your house a few days before he discharged you? Answer – Three or four days.

Q. Tell the jury what he said to you when he came there about keeping you or discharging you? Answer – He saw my eyes were failing me on the machine ---

Q. Just state what he said to you? Answer – He wanted $50.00 to retain me.

Q. Just tell the jury exactly what he said, and what you said to him about the $50.00. Answer – Well, he wanted the $50.00 to peek me. He meant to keep me there, I guess, as long as I wished to stay, or, in other words, if I left there it would not be his fault. I told him I was under heavy expense, and had no money to give him, and there was no possible use, and he didn’t seem to like it very much, and when I went a couple of nights he returned a double amount of scrap work to me, and I had to pay more than what I got.
Q. What did he say at your house? Answer – He said if I would give him $50.00 he would keep me at the Steel Plant.

Q. How were you rated at the Steel Plant? What was your position, and how were you carried on the pay rolls? Answer – I went as helper at 20 cents an hour, and two cents extra an hour if I worked night work. That is from four in the evening until midnight, of from two until six in the morning. I left there the same way.

Q. Was your rating as helper at 20 or 22 cents an hour changed while you were there? Answer – They had a new rating which took effect on the first of February.


Mr. Hall: That is not rebuttal.


The Court: He stated it before.


Mr. Mackey: He didn’t state it, but I asked the witness on cross examination.

Mrs. W. J. Sullivan, on behalf of the plaintiff, in rebuttal, testified as follows:

By Mr. Mackey:

Q. Mrs. Sullivan, do you know Mr. O’Neal of the Steel Plant? Answer – Yes, sir.

Q. Did you ever see him out at the Steel Plant, or did he come to your house? Answer – He has been to the house, but I have never been to the Steel Plant.

Q. How many days was it before your husband’s service ended at the Steel Plant that you saw Mr. O’Neal? Answer – I really couldn’t tell you exactly the days. 
Q. About how many days? Answer – I suppose, as near as I can remember, it was three or four days, but perhaps not quite that much, or maybe greater.

Q. What time of day or night did he come to your house? Answer – Between one and two o’clock.

Q. In the day? Answer – Yes, sir.

Q. How long did he remain there? Answer – I couldn’t exactly tell you, but I suppose an hour or maybe three-quarters.

Q. I have never talked to you about his visit there, or Mr. Patterson? Answer – No, sir.

Q. What conversation did you hear between him and your husband? Answer – I heard a conversation of him offering him $50.00, or him asking my husband to give him $50.00 to hold his position at the Steel Plant.

Q. What did your husband say? Answer – That he didn’t have it.

Q. What did Mr. Neal say? Answer – They were both talking very low, and that is the most I heard of it.

CROSS EXAMINATION

By Mr. Hall:

Q. You say Mr. O’Neal stayed there three-quarters of an hour? Answer – I didn’t pay but very little attention. I went about my work.

Q. Quite a long time? Answer – He might not have been there that long.

Q. You were doing something about the house? Answer – I don’t know exactly, but it was between one and two o’clock that he was there.

Q. They were in a different room? Answer – No; our dinning room and parlor are all together. I  was in the dinning room and heard the conversation.

Q. And they talked to the best of your knowledge how long? Answer – Let us see how near you can fix it? Answer – I say it was about three-quarters of an hour, and it might not have been that long.

Q. Would you say that it was at least half an hour? Answer – I don’t know.

Q. Did you hear them talking about anything but offering the $50.00 Answer – That is all I heard.

Q. Was it a pleasant conversation? Answer – That is all I heard about the $50.00. He said that was all I could state that I heard.

Q. You didn’t here any fuss or any noise? Answer – No, sir.

Q. No protest about bad treatment by Mr. Sullivan, and no protest about being require to pay the $50.00? Answer – I heard him say if he didn’t pay it he would loose his job.

Q. That is something you heard that you did not state a few minutes ago? Answer – That is what I heard.
Q. And you only heard them talking a few minutes? Answer – Yes, sir.

Q. You don’t know whether it was thirty minutes or fifteen? Answer – No. It may have been half an hour or three-quarters.

Q. And it might have been over an hour? Answer – No, it was not over an hour.

Q. How do you know it was not over an hour? Answer – I know by my own judgment.

Q. Can’t you exercise that judgment and say whether it was half an hour or an hour? Answer – No.

Q. It was between half an hour and an hour? Answer – I couldn’t state exactly.

Q. That is the only thing you heard in that conversation? Answer – No, sir.

Q. Mr. O’Neal said that if he would give him $50.00 he would stay at the Steel Plant. Answer – That he would hold his job, and would see that it was held.

Q. Do you know any reason why Mr. Sullivan did not report that to the Steel Pant’s general foreman? Answer – I do not. I was never at the Steel Plant.

Q. What did Mr. Sullivan say to you about the conversation? Answer – I ask him about it, why they had such a conversation, and he told me that is what he told him.
Q. He looked angry? Answer – I couldn’t tell whether he was angry or not. I don’t think he liked it.

Q. He was not worried about it? Answer – I don’t know. He didn’t tell me but very little about it. I asked him before he even told me.

Q. You had to ask him before he mentioned it? Answer – Yes, sir.

Q. And then it dropped through, and he didn’t say anything more? Answer – I don’t know whether he did, or not.
Dr. W. F. Merchant, called in rebuttal, on behalf of the plaintiff, testified as follows:
By Mr. Mackey:

Q. You testified the other day, I believe, for the defense on the subject of epilepsy? Answer – Yes, sir.

Q. I am making you my witness, Doctor. I want to ask you to tell the jury what is called the aura of epilepsy? Answer – The aura of epilepsy is some symptom by which a patient knows that a fit is coming on.
Q. Now, I ask you if that aura of epilepsy does not start in the plexus of nerves in the abdomen known as the solar plexus? Answer – The aura of epilepsy comes on is so many different ways that it is hard to tell, and I don’t know.

Q. Is not that one of the places where the aura of epilepsy starts? Answer – It probably  is, but I don’t know.

THE PLAINTIFF RESTS IN REBUTTAL

J. W. Puckett, called in rebuttal, on behalf of the Southern Railway Company, testified as follows:

By Mr. Hall: 

Q. Mr. Puckett, I want to ask you whether or not on the night or morning after this accident you examined the Southern Railway northbound track in the station premises at Bristow, including the public roadcrossing there? Answer – Yes, sir, I examined it all the way from the point of accident back beyond the station.

Q. I am asking you with reference to that portion of the track in the station grounds? Answer – Yes, sir, all the way, the station grounds included.

Q. State whether or not you found at that particular portion of the track any irregularity in surface alignment, and low joints, or sloppy joints? Answer – No, sir.
Q. State whether or not you examined the track with a view to finding such conditions? Answer – I did, to see if I could find anything wrong with it – what I knew about tracks.


Mr. Browning: Have you qualified him?


The Court: How long have you been connected with the railroad? Answer – Twenty-seven years
 – nearly twenty eight.


Mr. Hall: Q. Mr. Puckett, will you state whether or not you know what C & O  25,227 is rated at
– what its capacity is, its carrying capacity, as rated in the official railway equipment register? I ask do you know that of your own knowledge?


Mr. Browning: We object to this as second hand information.


The Court: That book you have, what is it? Is that authentic?


Mr. Hall: Just like you get two newspapers ----


The Court: That is the rating by the Government – not according to this book?


Mr. Hall: I asked him of his own knowledge, does he know it, and not the source.


The Court: I over-rule it.
By Mr. Hall:

Q. Do you know what it is rated at? Answer – One hundred thousand.

Q. Do you know what is the stencil capacity? Answer – I know the day of the accident, when I examined it.

Q. What was it? Answer – One hundred and ten thousand pounds.

Q. Under your rules are you allowed to load a car ten percent in excess of the stencil capacity? Answer – Yes, sir.

Q. Then, under your rules, you would be allowed to load that car to one hundred and twenty thousand pounds? Answer – Yes, sir, that is what is stenciled on it.

Q. Do you know the stencil rating of a car as put down in the railway register? Answer – It is supposed to be the capacity of the car.

Q. You are supposed to carry ten percent in excess of that? Answer – Yes, sir.

Q. As that car was built, you would be permitted to carry one hundred and ten thousand pounds? Answer – Yes, sir.

Q. And not one hundred and twenty thousand, according to the marked capacity? Answer – No, sir.

The Court: Is there any testimony that it had that much in it?


Mr. Hall: No, sir. We offer that evidence as substantial evidence that the rating of this car’s 
capacity must have been done with some purpose, and the purpose was to permit it to carry more.


Mr. Browning: We take the position that whatever the purpose was it has nothing to do with this
case, if it did not have more than one hundred and ten thousand pounds load on it at the time, which he says was safe.


Mr. Hall: I didn’t say it was safe.


Mr. Browning: But you said it was permitted.


The Court: It may be a little suspicious, but it does not prove that they have done it.


Mr. Hall: Now, Mr. Puckett, will you please state whether or not you had a conversation with Mr.
Flanagan, of the C & O Railway, on the morning after this accident? Answer – Yes, sir. Q. Will you state whether or not -----


Mr. Browning: Don’t go over it.


The Court: Mr. Puckett, didn’t you state what Mr. Flanagan said to you.

By Mr. Hall:

Q. This is an additional question. I asked Mr. Flanagan whether or not any of these Southern Railway people had asked him where these box-bolts and pieces were. Now, I want to know whether Mr. Puckett asked Mr. Flanagan anything about whether he had found this tie-bar and the bolts that were missing from that truck? Answer – Yes, sir.

Q. What did you ask him? Answer – After Mr. Hudson pointed me out to him and told him I had found a piece of one of the bolts, he came to me and asked me if I had it. I remarked to him “Yes”, and he said “Where was it at”? and I said “Laying on the end of a tie,” and I pointed to it, and I went to show it to him. When we got over there I couldn’t find it. Somebody had picked it up or misplaced it. Then we went back and walked over there to the station, and I asked him if he had seen anything of the bolt or tie-bar.

Q. What did he say? Answer – He said he had not.

Q. He testified that he had them in his pocket at the time? Answer – We were looking for them.

Q. State whether or not you were with Mr. Flanagan when he found the nit-lock and the column-bolt? Answer – We walked up to the switch and frog up there, and we found the nut-lock from off the column-bolt, or off some column-bolt. It was the nut-lock just exactly like the nut-lock on that truck.

Q. What did you do with the nut-lock? Answer – Gave it to Mr. Flanagan.
Q. What would be the cost of repairing that truck in the condition in which you saw it there, to put it in good shape? Answer – The repairs to that truck, to put it in good shape as I would, wouldcost between $10.00 and $11.00

Q. What is the truck worth? Answer - $187.50; $350.00 with $75.00 repairs.


Mr. Browning: We object to that.


Note: The objection over-ruled and exception noted by the Chesapeake and Ohio Railway

By Mr. Hall: 

Q. As an expert, familiar with railway equipment, etc, assuming that there was a rough track for a distance of half mile south of Bristow to the point of accident, what effect, if any, would such a rough track, in your opinion, have upon a tie-bar in perfectly good condition on a truck securely fastened by box-bolts and arch-bolts? Answer – everything in good shape.
Q. Everything in good shape? Answer – I do not think it would have any.

Q. Passing over a track approximately half a mile in length? Answer – No, sir.

Q. What do you mean by “no, sir?” Answer – I said I didn’t think it would have any.

CROSS EXAMINATION


Mr. Browning: Without waving our exception.


Mr. Browning: I want to call your attention to one thing; we rested awhile ago; the plaintiff
introduced certain portions of a contract between the two companies; we would like to have it understood with the court that we want to look over that contract, as though we had not rested.


Mr. Mackey: We have no objection to the C & O introducing any portion of it as showing the
 

relation between these two roads.

By Mr. Browning:

Q. You say the rating, of your own knowledge, of that car 25,227 is one hundred thousand pounds? Answer – Yes, sir, that is the rating of it in the equipment guide.

. You never tested that car, or found out its weight by experience – its capacity by experience? Answer – No, sir.
Q. How did you get that rating? Answer – I said according to what the equipment guide shows. The equipment guide shows it one hundred thousand pounds capacity.

Q. What equipment guide? Answer – The regular equipment guide; it shows all railroads, the length and capacity and height.

Q. You mean you have figured it out? Answer – No, sir, the equipment guide shows it.

Q. What equipment guide? Answer – Mr. Baumgardner has the equipment guide for that month.


The Court: Do you mean you get it from that book? Answer – Yes, sir.

By Mr. Browning: 

Q. You testified, I believe, that whatever its stencil capacity was, you allowed – I will withdraw that question. Where did you find the nut-lock.

Q. Up near Bristow Station, somewhere around the switch point or frog at the station.

Q. And you gave it to Mr. Flanagan, you say? Answer – Yes, sir.

Q. Were you in company with Mr. Flanagan when you found it? Answer – Yes, sir.

Q. Do you know who saw it first? Answer – No, sir, I do not.

Q. Who picked it up? Answer – As well as I remember I did.

Q. Are you positive of that? Answer – I say as well as I remember.

Q. But you are positive of that recollection?  Answer – If I had been positive I would not have said “as well as I remember.” I would not like to say which picked it up. We were both together, and, as well as I remember, I picked it up, and said “Here is the nut-lock off the column-bolt.
Q. You are not positive? Answer – I am not positive whether he picked it up, or whether I did, but I am positive we were both together when it was found.

Q. Do mean that rough track has no effect upon the equipment passing over it? Answer – I do not think it would have the effect on it to break that bar if the truck was in good condition.

Q. You confine that with reference to this particular instance or this particular car? 


Mr. Keith: It is understood that the territory is limited to half a mile beyond Bristow. Answer –
 

There were other cars in that train that passed over, and it did not break.


Mr. Browning: Upon the fact that it did not break others, you are basing your opinion? Answer – 
The condition of that track was not such that it would break that truck if it was in proper shape. In fact, I didn’t see anything wrong with the track. Q. You differ with the other experts who say it was? Answer – I would say it would not break if it was in good condition.


Mr. Hall: We do not know of any evidence where they say it would break it. They testified it
 

might break it, or would tend to break it.

Mr. Browning: Would not that track and its condition have a tendency to break the tie-bar?
 

Answer – No, sir.

W. E. Midkiff, called in rebuttal, on behalf of the Southern Railway Company, testified as follows:

By Mr. Hall:

Q. Mr. Midkiff, I believe you testified generally about the condition of the track of the Southern Railway; I want to ask you whether or not, shortly after that accident, on the day after, to be exact, you examined the part of the track within the station grounds at Bristow, including the roadcrossing there? If you did examine it, what was its condition? Answer – I examined it that morning after, and it was in good condition.

Q. State whether or not you found any low joint or sloppy joint? Answer – I did not. There were not any low joints or sloppy joints in that territory.

Q. How about the alignment? Answer – It was good.
Q. State whether or not there were any cross – ties in there or not more than three inches face? Answer – There were none in there as small as that.

Q. Did you see the smallest tie you had in there? Answer – There were not any in there less than five and a half inches.

Q. There has been reference here, from time to time, of the track being repaired north of the station in ten days or two weeks after the accident; will you state whether or not any part of that track, from a point south of Bristow half mile to the point of accident, was repaired as the result of the accident? Answer – There was not. There was not any work done except a little dressing down next to the bridge; there was about a car load of ballast dumped which was dressed in. The ballast had been distributed, but had not been lined up. That was dressed after the accident, and that is all the work.
Q. Is that what you call dressing it, smoothing it? Answer – Yes, sir. So far as the dressing is concerned, it has not anything to do with the track, only appearance, and it holds under the ties. It was filled, but the ballast had not been shaped up according to our standard. 
Q. Will you state when the truck north of Bristow Station up to the point of accident, had been ballasted and resurfaced? Answer – That work had been done in the month of February, just before the accident. Mr. Hyde had surfaced from the roadcrossing north of the station down to the bridge.

Q. That is at the point of accident? Answer – At the point of accident the track had been surfaced late in the fall, late in November if I remember. Nolan, track foreman, had worked there, and put in new ballast and raised the track four or five inches. They left off a few weeks, and Mr. Hyde took up the work, and ran from the roadcrossing to the bridge.

Q. Mr. Nolan surfaced the track north of Bristow? Answer – Just south of the station – from the coal house he worked through the station, and put in new ties and surfaced the track.

Q. And on to the point or accident? Answer – No.


The Court: Commencing at the bridge, and going to the station and south.


Witness: Mr. Nolan did his work on the north track from beyond the station. Q. Down to the
Broad Run Bridge? Answer – No, he worked down to the roadcrossing, and Mr. Hyde’s section force worked on to the bridge.
By Mr. Hall:

Q. From about this toilet, a little bit south of it; he surfaced on down to the roadcrossing right about here (indicating), just past the station. He surfaced almost to the switch. Now, Mr. Hyde come there in February, and probably he did some work in January, and he surfaced on down to Broad Run Bridge. That worked the track out on new ballast all the way down.


Mr. Browning: I want to know if we have in the record the starting point?


Mr. Hall: A few feet south -----


Witness: Just about the toilet. Mr. Hyde worked from the point marked “toilet” on the hill south
 

towards Nokesville. Then an extra gang worked on.

Q. How far down? Answer – All the way practically to Gaither’s quarry. Gaither’s quarry is about a mile and a half south of Bristow.

Q. Had that track been put in shape from a distance of one half mile south of Bristow Station? Answer – Yes, sir.

Q. Up to Bristow Station, within the previous year? Answer – Yes, sir, in 1914 and 1915 down to the bridge.

Q. Now, take the part of the track from Bristow Station up to the point of accident, when had that been re-surfaced and ballasted? Answer – That part of the track north of the bridge – there was some work done on it and new switch ties put in here (indicating)

Q. They had been put in here? Answer – At the coal trestle.

Q. North of Broad Run? Answer – And there had been some from the switch track on north. That track there was not overhauled because it was good track.
Q. The track at the point of accident had been overhauled within a year prior to the accident? Answer – Yes, sir.

Q. When was the last time you rode over this northbound track before the accident? Answer – I went up there, I think, the third evening before that.

Q. How did that track ride when you went over it? Answer – It rode all right. We had not had any bad track, and had not had any trouble with that track since I have been there.

Q. State the best place on a train to discover rough track? Answer – You can discover rough track by riding on the engine. That is the best place to find any irregularity, but you can find it on the cars or train; a track man can tell it.

Q. State whether or not it is the duty of engineers of the Southern Railway to report rough track when they ride over it? Answer – Yes, sir, instructions are given them, and also on the time card.

Q. What is the effect of hard rain on the track and the effect of thawing and freezing with respect to producing low joints. Answer – It has the tendency to give trouble if it is not in good shape, but that piece of track, the way it was ballasted, was beyond any trouble of that kind.

CROSS EXAMINATION

By Mr. Browning:
Q. Mr. Midkiff, you say the rain would make no difference where the track was all right? Answer – Not on that piece of track, because it was well ballasted and in good shape.

Q. Now, you say that rain on that piece of track between February 23rd and the 3rd of March did make no difference? Answer – That track was put up – that piece of track was put up by the station about a year and nine months, and we have not done any work on that track of any note beyond, and it is in good condition.

Q. Then it was in the same condition on the 3rd of March as on the 23rd of February? Answer – It could not have went any.

Q. It was in good condition, was it? Answer – It was in good condition March 3rd.

Q. And in the same condition that it was on the 23rd of February? Answer – Yes, sir.

Q .How much track have you under your supervision? Answer – I have 340 miles, not including the double track. I have that many line miles of track.

Q. Including the double track, how many miles have you in trackage? Answer – We have something like 435 or 440 miles.

Q. Are you testifying from your recollection alone as to the condition of this half mile of track 16 months ago? Answer – Yes, sir, and what I know about tracks.
Q. As to this particular track, are you testifying from general knowledge of the track along there, or do you recollect in your mind that, that particular piece of track, at that time, was in good condition? Answer – Yes, sir, it was in good condition.

Q. You remember that, and you testifying from your memory? Answer – From my memory and what I know about it.

Q. From what experience. Answer – I know the condition of all the track on my division. I should know it and I am bound to know it.

Q. Do you mean you can tell me the condition of any half mile track on that 400 miles? Answer – Yes, sir.

Q. Can you tell me, from your memory, what was the condition of any half mile of that track on the 23rd of February? Answer – Yes, sir, but I can tell you more particularly about that piece as we had the accident, and it had been inspected by the supervisor and section foreman and myself.
Q. Before the accident or after? Answer – After the accident and before the accident, as far as that is concerned.

P. Nolan, called in rebuttal, on behalf of the Southern Railway Company, being duly sworn, testified as follows:

By Mr. Hall: 

Q. What is your occupation? Answer – Track foreman.

Q. For what company? Answer – Southern

Q. Were you foreman in February, 1915? Answer – Yes, sir.

Q. What is your section, or were you assigned to any section. Answer – Extra gang.

Q. State whether or not you recollect re-surfacing and ballasting and going over a piece of track about Bristow in 1915? Answer – Yes, sir, but not in 1915, in 1914.

Q. What month, do you recollect? Answer – No, sir, but some time in the fall.

Q. Will you look at this map which I have; tell the jury what part of the track – let me get you straight; this is south towards Atlanta, and this is north.


Note: The map is explained to the witness.

Answer – I commenced about the point of that switch at the crossover, and worked down the northbound track to the heel of this stub switch north of the public road.

Q. Did you go any further north? Answer – No, sir. It was right to the other switch, where the long ties come in.

Q. State what was the condition of that track when you left it, after you had gone over it? Answer – Brand new.

Q. In the depot grounds particularly? Answer – Yes, sir, new ties and new ballast.

Q. Do you recollect the condition of the roadcrossing in the station grounds? Answer – Yes, sir, I put new ties in the road-crossing.

Q. And everything new under it? Answer – Yes, sir.

CROSS EXAMINATION

By Mr. Brown:

Q. When was this? Answer – In 1914.

Q. What part? Answer – The latter part of the year.

Q. Do you know what month? Answer – No, sir, I d o not.

Q. The latter part of the year 1914? Answer – Yes, sir.

Q. How do you know – can you tell me what season it was in? Answer – It was along late in the fall – getting along cold weather.
Q. How do you remember from that time to this exactly? Answer – Because I was with the construction people building side tracks, and we finished up that along about the first of October.

Q. Was that the last piece you did? Answer – No, sir. I went back on that after I got through with the construction people.

Q. What is the length of that piece of work you did? Answer – I don’t know.

Q. Have you any estimate? Answer – No, sir.

Q. As much as 100 yards? Answer – I expect it is.

Q. About 100 yards? Answer – Yes, sir.

Q. How many days were you working there? Answer – Indeed I don’t remember, but two or three days. I will not say positively.

Q. How many men did you have? Answer – I couldn’t say that. I suppose it varies. Sometimes we have a big force, and sometimes a small one.

Q. You don’t remember how many you had at that time? Answer – No, sir.

Q. About how many – four of five? Answer – More than that; maybe twelve, or something of that kind.

Q. Do you know the names of the men who worked for you? Answer – No.

Q. Do you know the name of a single one? Answer – No, sir the men are going and coming.

Q. You don’t remember the name of a single man who helped put in that 100 yards? Answer – No, sir.

Q. You don’t know exactly when it was done? Answer – I know it was done the latter part of 1914.

C. A. Cherot, called on behalf of the Southern Railway Company, in rebuttal, being duly sworn, testified as follows:

By Mr. Hall:

Q. What is your occupation? Answer – Locomotive engineer.

Q. For what company? Answer – Southern Railway.

How long have you been engineer? Answer – On the Southern Railway.

Q. Yes. Answer – Fourteen years with the Southern.

Q. How long before that? Answer – Six years.

Q. State whether or not it is a part of your duty to look out for rough track? Answer – Yes, sir.

Q. Explain to the jury how you are required to do that?


Mr. Browning: Your Honor, is that rebuttal?


Mr. Hall: We have not shown a single transportation man in chief riding over that track.


The Court: I over-rule the objection.


Note: An exception is noted by counsel for the Chesapeake & Ohio Railway Company.

By Mr. Hall: 

Q. Tell me when was the last time before the accident you rode over that track, and on what train? Answer – I rode over that track between twelve and one o’clock the day of the accident on an extra. I was running train 72 out of Monroe, but it had been annulled as extra.
Q. A vegetable train? Answer – Yes, sir.

Q. You ran on the northbound track between Calverton and Manassas?


Note: Objected to as leading. Objection sustained.

Q. State whether or not you ran your train on the north bound track that day? Answer – Yes, sir, the northbound track.

Q. State what points you passed between Calverton and Manassas? Answer – Nokesville, Catlett and Bristow.

Q. State whether or not you noticed any rough track as you passed Bristow?


Mr. Browning: We object.


Mr. Hall: I will withdraw the question

Q. What was the condition of the track from a point half mile south of Bristow to the point half mile north of Bristow, as you passed it that day. Answer – I did not see any difference in that track from any other all the way from Orange.

Q. State whether or not you noticed my roughness or unevenness in passing that track? Answer – No, sir.
Q. Do you recollect about what speed you passed over that track at Bristow that day? Answer – As near as I can remember about 35 miles an hour.

CROSS EXAMINATION

By Mr. Browning:

Q. Did you stop at Bristow that day? Answer – No.

Q. Did you give signal at Bristow that day, and your rear brakemen give it to you? Answer – Yes, sir.

Q. Did you give the signal at Bristow that day, and your rear brakemen give it to you? Answer – Yes, sir.

Q. Did you take up any of your attention? Answer – Nothing more than to turn my head.

Q. As a matter of fact, in approaching stations, where there is a crossing there, and in crossing, is not your attention pretty well taken up in looking out for the station and the crossing, and in giving signals? Answer – Yes, sir, we always look out, but we receive the signal from the train crew some distance from the station. We  blow for the station probably half mile away, and look back for the signal from the train crew.
Q. As a matter of fact, in approaching a station, the attention of the engineer is more engrossed that other portion of the track? Answer – Yes, sir, we are looking out for persons on the track, or emergency to stop.

Q. And where there is a road station crossing at the station, you give more attention to it? Answer – At a point like this I don’t know that we give unusual attention. We do not reduce speed, but keep on going.

Q. From the very fact that you do not reduce speed, don’t you keep a more careful lookout ahead, in going through stations grounds and in approaching grade crossings? Answer – I don’t know that I could give any more careful attention. I try and give the best attention possible all the way over the road.
Q. Especially to looking out ahead for those things? Answer – Yes, sir.

Q. How much speed are you allowed to make? Answer – On a perishable train we are allowed to make 40 miles an hour.

RE DIRECT EXAMINATION

By Mr. Hall:

Q. How many cars did you have in your train, do you recollect? Answer – As near as I remember between 35 and 40

Q. Were any of the tie-bars or arch-bars in those cars broken when you passed over the station ground at Bristow? Answer – If there were, I don’t know anything about it.

Q. There was no report made about it? Answer – No, sir.

W. C. Hudson, in rebuttal, called on behalf of the Southern Railway Company, being duly sworn, testified as follows:

By Mr. Hall:

Q. Mr. Hudson, state your occupation and position with the Southern Railway? Answer – Superintendent of Washington Division.

Q. State whether or not it is a part of your duty to be familiar with the conditions of the track between Orange and Alexandria? Answer – Yes, sir, it is.

Q. Do you recollect an accident down at Bristow about February 1915 Answer – Yes, sir.
Q. Were you superintendent then? Answer – Yes, sir.

Q. Do you recollect riding over that track about a half mile south of Bristow to half a mile north of Bristow during that period or about that time? Answer – I usually ride over that track about one to two times a week, but I don’t remember the last time before the accident that I was over that track.

Q. Did you go that accident? Answer – Yes, sir.

Q. State whether or not you made an examination of that track? Answer – I made an examination from the point of the accident up to the station.

Q. State what, if anything, you found the matter with the track? Answer – I found wrong with it at all. I considered it in first class condition.

Q. Are you the person to whom complaint should be made as to the condition of that track by the C & O Railway? Answer – Yes, sir.

Q. State whether or not any complaints were made of that track prior or subsequent to the accident? Answer – No, sir, I have never received a complaint from the C & O road about track up to that time or since that time.
Q. And if any complaint had been made, you would have known of it? Answer – Oh, yes, it would come to me more than likely.

Q. did you ever have any reports made by any of your people, your conductors or engineers, of the bad condition of the track?


Mr. Browning: Object to as heresay.


The Court: I will sustain that objection.

Mr. Hall: I will withdraw that question.

Mr. Hall: Do you recollect of having a talk with Mr. Flanagan, master mechanic of the C & O 

Railway, the day after that accident about what the cause of the accident was?

Mr. Browning: Did you lay the foundation for it?

The Court: I think he did ask your witness, Mr. Flanagan, what talk he had with Mr. Hudson. If
you did not, you can recall the man now. My recollection is that he asked Mr. Flanagan about a conversation he had with Mr. Hudson, and he said they looked at two pieces together.
Mr. Hall: I want to ask Mr. Hudson if he ever told him that the box-bolts were at such a place. Q
Did you ever tell Mr. Flanagan any of you people had found the box-bolts, and where they were? Answer –I told Mr. Flanagan we had found the top of part of a bolt, and that was all.

CROSS EXAMINATION

By Mr. Browning:

Q. Mr. Hudson, this accident took place on the 23rd of February, 1915, didn’t it. Answer – I think the 23rd 

Q. And you stated that no report was made to you before that time by any C & O officer as to the condition of the track? Answer – No, sir.

Q. Mr. Hudson, when did you become superintend of the Southern Railway? Answer – June 1st 1914.

Q. When did you assume the duties of that position? Answer – On that date.

Q. You had not any connection with the southern Railway north of the Carolinas until that time, had you? Answer – Not in an official capacity, no sir.

Q. When was it that you examined the track with reference to the accident? Answer – Sometime after reaching the accident. I could not tell you the exact time.

Q. About how long do you think? Answer – My recollection is when I got to the accident I went to this switch and saw that something had turned the stock rail out.

Q. About how long after the accident was that? Answer – Does anything here show when the accident happened? I think it was about 3.:30 o’clock.

Q. 6.32. Answer – About nine and a half hours after the accident.

Q. That is when I walked to the depot.

Q. I had reference to the time you examined the track? Answer – I can’t say, but I should say eight or nine o’clock in the morning.

Q. After the accident? Answer – Yes.
Q. And you say the track was good? Answer – Yes, sir.

Q. You saw nothing the matter with it? Answer – No, sir.

Q. Now, it has been testified that there was a hard rain that night, continuing the next morning; if what you say is correct, that rain had no effect on the track, did it? Answer – It had not up to that time.


Note: It is admitted that the accident occurred near Bristow, in the County of Prince William,
 

Virginia.


Mr. Hall: I move the court, on behalf of the Southern Railway Company, to exclude all of the
testimony given by Dr. A. B. Hooe so far as it involves his opinion that the present condition of the plaintiff is the result of injuries sustained in the accident of which he complains, on the  ground, in the first place, he did not qualify as an expert on nervous diseases; in the second place, the question was not properly propounded to him, and his opinion was expressed without having had the benefit not only of all the evidence but of only a part of the plaintiff’s evidence, and without the cross examination of the plaintiff, and without a great deal of the other medical testimony in the case.

Mr. Browning: We concur in his motion.


Mr. Mackey: As to that part of Dr. Hooe’s testimony, we consent that it be excluded, so that there
 

will not be any exception on that.


Mr. Hall: Then we understand that all of Dr. Hooe’s testimony is stricken out which connects the
 

plaintiff’s injuries with the Southern Railway? 


Mr. Mackey: Yes.


Mr. Hall: Our position is this, that if this gentleman’s condition is established beyond a per 
adventure  of a  doubt to be epilepsy, and if he establishes that he was a passenger on Southern Railway train and was injured, unless there is some evidence in this case connecting that condition with that accident, the jury cannot find a verdict for the plaintiff, and that connection can only be found legally by a hypothetical question properly framed, and there is no such hypothetical question in this record.

Mr. Mackey: We showed his condition of health before the accident, and followed it up.

The Court: I understand that so much of Dr. A. B. Hooe’s testimony as undertakes to say that the
physical condition of the plaintiff, to wit: epilepsy, is due to the  accident at Bristow, that so much of that is stricken out.

Mr. Mackey: Because Dr. Hooe, in the nature of things, could not know about it.

The Court: You consent to that?


Mr. Mackey: Yes, sir.


The Court: Whatever he said about it, and his opinion that the epilepsy is due to the accident, is 


stricken out?


Mr. Mackey: Yes, sir; but that it could be due to that is in. All that would remain in would be his
opinion that it could come from a traumatism or a blow. As to whether it came from the accident, in the nature of things he could not know it.


Counsel for Southern Railway Company moved the court to strike out all the evidence as to the condition of the track from a point five hundred feet north of Bristow Station to the point of accident; which motion the court overruled, to which action of the court counsel for the Southern Railway Company thereupon excepted.


During the argument of Mr. Hall, counsel for Southern Railway Company, he stated, “If your Honor please, I wish the record to show that I move to strike from the testimony, and ask the jury do not consider the last sentence of Dr. Bacon’s answer to interrogatory No. 5 on the ground that his diagnosis as to the cause of this injury was not based in a hypothetical question, nor was it based upon the evidence as produced in this case.”

Court: I sustain that objection.


Mr. Mackey: Only it comes rather late.


Court: I sustain that motion.
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